
58 FORUM PR AWNICZE | 2018 

Marek Szydło

Professor of law, Head of the Depart-
ment of Competition Law and the 
Sector-Specific Regulation at the Uni-
versity of Wrocław

 marek.szydlo@uwr.edu.pl

https://orcid.org/0000-0002-3776-2020

Marek Szydło

Taxation of Retail Sales in Poland  
Vis-à-Vis EU Provisions on State Aid

Key words: State aid, national tax legislation, tax on retail sales 
(or retail sales tax), fiscal sovereignty of Member States

1. Introduction
Poland’s special taxation of re-

tailers became a normative reali-
ty with the coming into force, on 
1 September 2016, of the Act of 
6 July 2016 on Retail Sales Tax1. 
The de facto collection of the new 
tax, however – which, in the spon-
sors’ intention was to bring ap-
proximately PLN 1.9 billion p.a. 
into the state budget2 – ceased 
already on 18 October 2016 with 
a retroactive effect for revenues 
achieved since the coming of the 
Act into force3. The reason for de-

 1 Dz.U.2016.1155.
 2 See the explanatory memorandum to 

the draft bill of the Act on Retail Sales 
Tax, available at http://www.sejm.
gov.pl/Sejm8.nsf/druk.xsp?nr=615, 
pp. 9–10 

 3 See Regulation of the Minister of De-
velopment and Finance of 18 Octo-
ber 2016 in the matter of refraining 
from the collection of retail sales 
tax, Dz.U.2016.1723. The Regu-
lation was enacted on the basis of 
Article 22(1)(1) of the Act of 29 Oc-
tober 1997 – Tax Code (restated text: 
Dz.U.2015.613, as amended). 15 No-
vember 2016 saw the passage of the 
Act Amending the Act on Retail Sales 

sisting so quickly from the col-
lection of the tax was the formal 
investigation procedure under Ar-
ticle 108(2) of the Treaty on the 
Functioning of the European Un-
ion (TFEU) initiated by the Com-
mission (EC) against Poland in 
connection with the suspicion that 
the new tax – or, more precisely, its 
progressive rate scale – constitutes 
state aid in the meaning of Article 
107(1) TFEU. In the decision ini-
tiating the formal investigation 
procedure (hereinafter the ‘EC De-
cision’) the Commission ordered 
Poland to suspend the application 
of progressive rates4.

The purpose of this article is 
to demonstrate that the EC’s al-
legations imputing to the retail-
sales tax the nature of state aid 
are entirely unfounded and violate 

Tax (Dz.U.2016.2099), stipulating 
that the provisions of the Act on 
Retail Sales Tax shall apply to retail 
sales revenues achieved since 1 Jan-
uary 2018.

 4 Commission (EU) Decision of 
19 September 2016  – State Aid 
SA.44351(2016/C) (ex 2016/NN) – 
Poland – Polish tax on the retail sec-
tor (OJ EU C 406 of 4/11/2016, p. 4).
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Poland’s fiscal autonomy as a European Union (EU) 
Member State to shape the basic construction elements 
of taxes imposed. Irrespective of the final outcome of 
this particular case concerning the Polish tax in the 
proceedings pending before the EU institutions (viz. 
the Commission and then the EU courts)5, it would 

be expedient to recommend that the Commission, 
in the future, refrain from such deep interference 
with the regulatory autonomy of the Member States 
to tax specific economic activities and in that way 
pursue legitimate fiscal and redistributive goals at 
the domestic level.

2. Domestic taxation instruments formally 
differentiating the situation of the various 
taxpayer categories are not selective 
measures in the understanding of Article 
107(1) TFEU. 

The fact that the relevant national tax measure 
(instrument), including a tax imposed by a Member 
State, differentiates formally the situations of the var-
ious categories of taxpayers, so that it imposes differ-
ent burdens on different categories of taxpayers, in 
particular different tax rates for different categories 
of taxpayers, does not necessarily make it a selective 
measure – and thus state aid – in the meaning of Ar-
ticle 107(1) TFEU6.

 5 Poland challenged the EC decision before the Court of First 
Instance – Case T-836/16, Poland v. Commission.

 6 Here, it is necessary to recall that the selectiveness of a measure 
is one of the mandatory defining criteria that must be met if 

If a domestic tax measure (including e.g. retail sales 
tax) is to be regarded as selective in the meaning of 
Article 107(1) TFEU (and, subject to meeting the re-
maining criteria, state aid in the meaning of Article 
107(1) TFEU), it is first necessary to identify and con-
sider the tax regime that is general or ‘normal’ in the 

Member State; this is the so-called reference system. 
It is precisely in reference to such a general or ‘normal’ 
tax regime (i.e. in relation to the reference system) 
that one must subsequently assess and determine the 
hypothetical selective nature of favours conferred by 
the tax measure under consideration, showing that 
the measure derogates from the general system by 
differentiating the situations of undertakings whose 

the measure is to be recognized as state aid in the mean-
ing of Article 107(1) TFEU. The remaining criteria are as 
follows: 1) the measure must originate from the state or 
the state’s resources; 2) it must result in aid that favours 
certain undertakings; 3) it must interfere or threaten to in-
terfere with competition; 4) it must affect commerce between 
Member States. More broadly see e.g. R. Plender, Definition 
of Aid (in:) A. Biondi, P. Eeckhout, J. Flynn (eds.), The Law 
of State Aid in the European Union, Oxford 2004, pp. 3–40; 
L. Hancher, T. Ottervanger, P. J. Slot, EU State Aids, London 
2012, pp. 49–120; M. Szydło, Pojęcie pomocy państwa w pra-
wie wspólnotowym, 4 Studia Europejskie 2002, pp. 33–54; 
A. Nykiel, Pojęcie pomocy państwa w świetle prawa Unii 
Europejskiej (in:) C. Mik (ed.), Prawo gospodarcze Wspólnoty 
Europejskiej na progu XXI wieku, Toruń 2002, pp. 193–213; 
S. Dudzik, Pomoc państwa dla przedsiębiorstw publicznych 
w prawie Wspólnoty Europejskiej. Między neutralnością a za-
angażowaniem, Cracow 2002, pp. 33–131.

The European Commission should refrain from 
deep interference with regulatory autonomy 
of the Member States to tax specific economic 
activities and in that way pursue legitimate fiscal 
and redistributive goals at the domestic level.
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factual situations, in the light of the objectives of the 
tax system of the relevant member state, are com-
parable7. ‘The system of reference, therefore, is the 
benchmark against which the selectivity of a meas-
ure is assessed. The reference system is composed of 
a consistent set of rules that generally apply – on the 
basis of objective criteria – to all undertakings falling 
within its scope as defined by its objective. Typically, 
those rules define not only the scope of the system, 
but also the conditions under which the system is 
to apply, the rights and obligations of undertakings 
subject to it, and the technicalities of the function-
ing of the system. In the case of taxes, the reference 
system is based on such elements as the tax base, the 
taxable persons, the taxable event and the tax rates. 
For example, a reference system could be identified 
with regard to the corporate income tax system, the 
VAT system, or the general system of taxation of in-
surance’8, or the Polish retail sales tax system that is 
the subject of this article.

‘Once the reference system has been established,’ 
(for example once the reference system for retail sales 
tax has been established), ‘the next step of the anal-
ysis consists in examining whether a given measure 
differentiates between undertakings in derogation 
from that system. To do this, it is necessary to deter-
mine whether the measure is liable to favour certain 
undertakings or the production of certain goods as 
compared with other undertakings which are in a 
similar factual and legal situation, in the light of the 
intrinsic objective of the system of reference. External 
policy objectives – such as regional, environmental or 
industrial policy objectives – cannot be relied upon by 
the Member State to justify the differentiated treatment 
of undertakings’9. Hence, when considering the selec-
tivity of the relevant tax measure (including retail sales 

 7 Judgments of the Court of Justice (CJEU): of 8 September 
2011 in joined cases from C78/08 to 80/08 Paint Graphosand 
others, ECLI:EU:C:2011:550, paragraph 49; of 1 July 2006 in 
Case C88/03 Portugal v. Commission, ECLI:EU:C:2006:511, 
paragraph 56.

 8 Commission (EU) Notice on the notion of State aid as referred 
to in Article 107(1) of the Treaty on the Functioning of the 
European Union, paragraphs 132–134 (OJ EU C 262/01 of 
19/7/2016, p. 30), hereinafter the ‘2016 EC Notice’.

 9 2016 EC Notice, paragraph 135.

tax), it is necessary to establish whether the relevant 
tax exemptions or other derogations from the system 
of reference relevant to the tax measure (such as, for 
example, a progressive rate scale, if not regarded as 
an element of the system of reference itself) are liable 
to favouring certain undertakings or the production 
of certain goods compared to other undertakings in 
a similar factual and legal situations, provided that 
the similarity is to be assessed in the light of the ob-
jective pursued by the reference system, including the 
relevant tax regime10. ‘If a measure,’ (e.g. retail sales 
tax), ‘favours certain undertakings or the production 
of certain goods which are in a comparable legal and 
factual situation, the measure is prima facie selective’11.

Once the relevant tax measure (e.g. retail sales tax) 
is found to be selective prima facie, that is to derogate 
from the relevant reference system and favour certain 
undertakings that are in a comparable factual and legal 
situation to others, such a measure can still be qualified 
as not selective in the meaning of the Article 107(1) 
TFEU, if the derogations from the reference system 
(e.g. tax exemptions, progressive rates) are justified by 
the nature and general scheme of the tax system of 
which they are part or in which they belong12. A tax 
measure derogating from the general tax system (i.e. 
relevant reference system) may, therefore, be legiti-
mate, if the Member State can show that the measure 
is a direct consequence of the principles underlying 
its tax system13. For this purpose a distinction must 
be drawn between the intrinsic objectives of the spe-
cific tax system and objectives extrinsic to it, on the 

10 CJEU judgment of 8 September 2011 in joined cases from 
C78/08 to 80/08 Paint Graphos and others, ECLI:EU:C: 
2011:550, paragraph 54.

11 2016 EC Notice, paragraph 137.
12 CJEU judgments: Paint Graphos and others, as cited above, 

ECLI:EU:C:2011:550, paragraph 64; of 8 November 2001 in 
Case C-143/99 Adria-Wien Pipeline GmbH, Wietersdorfer & 
Peggauer Zementwerke GmbH v. Finanzlandesdirektion für 
Kärnten, ECLI:EU:C:2001:598, paragraph 42; of the Court 
of 4 February 2016 in Case T287/11 Heitkamp Bau Holding 
GmbH v. Commission,ECLI:EU:T:2016:60, paragraph 158.

13 CJEU judgments: Paint Graphos and others, as cited above, 
ECLI:EU:C:2011:550, paragraph 65; Portugal v. Commission, 
as cited above, ECLI:EU:C:2006:511, paragraph 81; of 18 July 
2013in Case C6/12 P Oy, ECLI:EU:C:2013:525, paragraph 22.
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one hand, and mechanisms inherent to that system 
and necessary for the achievement of such objectives, 
on the other hand14. This is provided that for exemp-
tions and other derogations from the reference system 
relevant to the relevant tax measure (e.g. progressive 
rates in retail sales tax), ‘to be justified by the nature 
or general scheme of the system, it is also necessary 

to ensure that those measures are proportionate and 
do not go beyond what is necessary to achieve the le-
gitimate objective being pursued, in that the objective 
could not be attained by less far-reaching measures’15.

As the EC notes (in summarizing the above-cited 
case laws): ‘A measure which derogates from the ref-
erence system (prima facie selectivity) is non-selective 
if it is justified by the nature or general scheme of that 
system. This is the case where a measure derives di-
rectly from the intrinsic basic or guiding principles 
of the reference system or where it is the result of 
inherent mechanisms necessary for the functioning 

14 CJEU judgments: Paint Graphos and others, as cited above, 
ECLI:EU:C:2011:550, paragraph 69; Portugal v. Commis-
sion, as cited above, ECLI:EU:C:2006:511, paragraph 81; of 
7 March 2012 in Case T210/02 RENV British Aggregates 
Association v. Commission, ECLI:EU:T:2012:110, paragraph 
84; Heitkamp Bau Holding GmbH v. Commission, as cited 
above,ECLI:EU:T:2016:60, paragraph159.

15 CJEU judgments in Paint Graphos and others, as cited above, 
ECLI:EU:C:2011:550, paragraph 75; CJEU judgment in Heit-
kamp Bau Holding GmbH v. Commission, as cited above, 
ECLI:EU:T:2016:60, paragraph 160.

and effectiveness of the system. In contrast, it is not 
possible to rely on external policy objectives which are 
not inherent to the system. The basis for a possible jus-
tification could, for instance, be the need to fight fraud 
or tax evasion, the need to take into account specific 
accounting requirements, administrative managea-
bility, the principle of tax neutrality, the progressive 

nature of income tax and its redistributive purpose, 
the need to avoid double taxation, or the objective of 
optimising the recovery of fiscal debts.’ This is provid-
ed that: ‘For derogations to be justified by the nature 
or general scheme of the system, it is also necessary 
to ensure that those measures are proportionate and 
do not go beyond what is necessary to achieve the le-
gitimate objective being pursued, in that the objective 
could not be attained by less far-reaching measures’16.

3. Polish retail sales tax is not a selective 
measure in the meaning of Article 107(1) 
TFEU. 

In the light of the above-presented criteria for estab-
lishing the selectivity of a tax measure, developed in 
the case laws of European courts and the Commission’s 
decision-making practice, it can be clearly concluded 
that Polish retail sale tax is not a selective measure in 
the meaning of Article 107(1) TFEU, and consequent-
ly also not state aid in the meaning of that provision. 

16 2016 EC Notice, paragraphs 138–140.

Even a tax measure which is formally selective 
can be considered as not selective in the 
meaning of Article 107(1) TFEU if the Member 
Stare applying such measure can show that 
the measure is a direct consequence of the 
principles underlying its tax system.
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Polish retail sales tax regulated in the Act of 6 July 
2016 on Retail Sales Tax is a revenue- (turnover-) 
based tax having as its object retail sales (Article 5 
of the Act) and as its basis the surplus of retail sales 
revenues achieved in a given month over PLN 17 mil-
lion (Article 6(1) of the Act). The tax rates are: 1) 0.8% 
of the basis – for the part in which the basis does not 
exceed PLN 170 million; 2) 1.4% of the basis above 

PLN 170 million – in the part the basis exceeds PLN 
170 million (article 9 of the Act). The taxpayers are 
required to calculate the tax and pay it into the tax 
office’s bank account for monthly taxable periods 
(Article 10(1) of the Act).

Polish retail sales tax constituted in this way fails to 
meet the criteria to be regarded as a selective measure 
in the meaning of Article 107(1) TFEU. In particular, 
its alleged selectivity certainly cannot be inferred from 
the inclusion in its design of progressive rates at 0.8% 
and 1.4% of the taxable basis. (As a marginal note, the 
EC Decision wrongly assumes the alleged existence 
of a third tax rate at 0% – EC Decision, paragraph 8; 
this is a demonstration of the failure to understand 
the scheme of this Polish tax, since retail sales revenue 
up to the amount of PLN 17 million is not taxed at a 
0% tax rate but is not included in the basis at all – see 
Article 6(1) of the Act on Retail Sales Tax.)

That Polish retail sales tax is not a selective measure 
in the meaning of Article 107(1) TFEU is demonstrated 
by circumstances and arguments that follow below.

Firstly, the scheme of Polish retail sales tax does not 
include any derogations from its relevant reference sys-
tem that could hypothetically be regarded as selective. 
The reference system relevant to Polish retail sales tax 
is the whole of that tax, with its complete design, as 

applied to undertakings operating within the terri-
tory of Poland in the sector of retail sales of all sorts 
of goods, having as its inherent element progressive 
rates at 0.8% and 1.4% of the tax basis. Granted, the 
EC Decision regards the progressive rates (or progres-
sive rate scale) defined in the Act on Retail Sales Tax 
as not constituting part of the reference system (EC 
Decision, paragraphs 22–29). However, that position 

is fraught with errors. Tax rates always constitute an 
inherent element of any tax (viz. they are an indispen-
sable element of the facts relevant to tax law as defined 
in any tax statute), without which, in principle, no 
tax can exist. Interestingly, in its 2016 Notice, the EC 
itself admits that, for state measures being taxes, tax 
rates constitute an element of the reference system – 
in the EC’s opinion the system of reference relevant 
to the relevant tax is based, among other things, on 
tax rates17. That last assertion is all the more relevant 
to Polish retail sales tax, which contains only two tax 
rates. Those tax rates are defined in a transparent and 
clear way, are relatively low and relatively flat (viz. the 
transition from one rate to the other is neither rapid 
nor radical, as the higher rate is in only a 1.75 propor-
tion to the lower). Moreover, the higher rate applies 
only to the taxpayer’s revenues in excess of the PLN 
170 million threshold. This means the higher rate ap-
plies neither to all of the taxpayer’s revenues, nor even 
to all of the taxpayer’s revenues in excess of the basis 
threshold. (The Polish tax under discussion, therefore, 
shows a ‘bracketed’ progression, which is very advan-
tageous to taxpayers.) It is also an important fact that 
both of the rates in Polish retail sales tax are of a fully 

17 2016 EC Notice, paragraph 134.

Numerous substantiated arguments 
support the proposition that the Polish 
retail sales tax is a not selective measure 
in the meaning of Article 107(1) TFEU.
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objective and non-discriminatory nature, given that 
they are made relative to an objectively specified tax 
basis, which is monthly retail sales revenues in excess 
of PLN 17 million. The nature of this type of taxable 
basis and threshold is fully open, in the sense that no 
one is excluded a priori, or discriminated against, and 
both are accessible to anyone. This means that any 
taxpayer (being an undertaking engaging in retail 
commerce) may take advantage of the aforementioned 
tax basis threshold. It is because, firstly, anyone who 
fails to achieve such monthly revenues is not taxed 
at all, and, secondly, no taxpayer whose retail sales 
revenue exceeds the threshold is taxed on revenues 
below the threshold (and this is not subject to any dis-
cretionary or arbitrary decision-making on the part 
of any authority). Furthermore, the existence of two 
different tax rates in Polish retail sales tax, and the 
exclusion of revenues below the tax basis threshold, 
are justified by the objectives of this tax, namely the 
pursuit of budget revenue with the simultaneous de-
sire to distribute the related tax burdens among the 
various taxpayer categories according to their ability 
to pay, so as to protect the tax basis and allocate the 
tax burdens fairly (which, in a way, in return contrib-
utes to the achievement of the fiscal objectives of this 
tax). The objectives of the Polish retail sales tax are 
not only fiscal (i.e. aimed at filling the budget) but also 
redistributive18. And these, precisely, are the objectives 
explaining the establishment of two different tax rates 
for retail sales tax, as well as a tax basis threshold. The 
progressive tax rates and the tax basis threshold are of 
utility both to the fiscal objective of Polish retail sales 
tax (because the budget income from this tax can only 
be realized in the assumed degree if the burdens are 
allocated in accordance with the principle of ability 
to pay and in that connection the weaker taxpayers 
are not burdened excessively or ruinously, while also 
the stronger taxpayers are afforded the benefit of the 
basis threshold) but also its redistributive purpose (i.e. 
fair distribution of tax burdens according to ability 
to pay). Hence, the European Commission is wrong 
in asserting that Polish retail sales tax containing 
a progressive rate scale: ‘is, therefore, selective in a 

18 Explanatory memorandum to the draft bill of Act on Retail 
Sales Tax, pp. 1 and 7.

manner that cannot be justified by the objective of the 
tax being to secure budget revenue for the state,’ and, 
in consequence: ‘the appropriate reference system in 
the case at hand is the taxation of monthly proceeds 
from retail sales without the progressive rate scale 
being part of the system,’ (EC Decision, paragraph 
29). Contrary to the Commission’s assertion, it is pre-
cisely thanks to the progressive rates, and also thanks 
to having a tax basis threshold, that the objectives of 
Polish retail sales tax can be achieved, including the 
achievement of its fiscal objective (i.e. generation of 
budget revenue). It is because of the instrumental re-
lationship between the structural elements of the tax 
and its objectives, among other reasons, that both of 
the progressive rates and the tax basis threshold con-
stitute an inherent element of the reference system 
relevant to Polish retail sales tax.

What was said above about progressive rate scales 
and the tax basis threshold in Polish retail sales tax 
(i.e. their objective and non-discriminatory nature, 
as well as instrumental utility in the pursuit of the 
objectives, including the fiscal objective, of the tax), 
ultimately permits the conclusion that both of the pro-
gressive rates and the tax basis threshold constitute 
elements of a consistent set of tax rules applicable, on 
the basis of objective criteria, to all undertakings (tax-
payers) subjected to Polish retail sales tax, as defined 
according to the system’s objective. In this sense both 
of the progressive rates and the basis threshold are 
an inherent element of the reference system relevant 
to Polish retail sales tax. From that reference system, 
in turn, which includes, among other things, both of 
the progressive rates and the tax basis (including the 
threshold), there are no further derogations in the Act 
on Retail Sales Tax; for example no such tax exemp-
tions as might attest to the selectiveness of the tax in 
the meaning of Article 107(1) TFEU.

By contrast, the EC’s position according to which 
the reference system relevant to Polish retail sales tax 
is that same tax divorced from its progressive rate scale 
(see EC Decision, paragraphs 22–29) is highly arbi-
trary and lacks support in any persuasive arguments, 
as well as based on an erroneous and impoverished 
way of identification of the objectives of Polish retail 
sales tax (viz. the EC fails at all to account for the re-
distributive objective of the tax and fails to perceive 
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the utility of progressive rates in the pursuit of the 
fiscal objective of the tax). Ultimately, it provides an 
example of excessive interference with Poland’s fiscal 
autonomy as an EU Member State19.

Secondly, should one reject the thesis defended in 
this article that both of the progressive rates in Pol-
ish retail sales tax constitute an inherent element of 
the reference system relevant to Polish retail sales 
tax, there would still be no basis to – as the EC Deci-
sion does – exclude both of the progressive tax rates 
from the tax’s reference system. Instead, at least one 
of the rates should be regarded as a part of the rele-
vant reference system; namely, the one that finds the 
most frequent practical application in taxing retail 
sales revenue. In the case law of the EU courts and 
the EC’s decision-making practice, it has not infre-
quently been held that the reference system relevant 
to the relevant tax comprises at least one of the two 
or more progressive rates existing within the scheme 
of the relevant tax, namely the one that is of the most 
frequent practical application, and not the tax alone 
without any progressive rates20. By analogy, also in 
the EC Decision it ought to have been considered, or 
Poland ought to have been required to consider, which 
of the rates of Polish retail sales tax applies to the ma-
jority of undertakings (taxpayers) most frequently, 
permitting that rate to be regarded as the normal or 
reference rate. In omitting this, the EC made its task 
easier and enabled itself to draw the rash and unjus-
tified conclusion that the reference system relevant to 

19 Concerning the fiscal autonomy of EU Member States, see e.g. 
R. Barents, The Single Market and National Tax Sovereignty 
(in:) S. J. J. M. Jansen (ed.), Fiscal Sovereignty of the Member 
States in an Internal Market: Past and Future, Alphen aan 
den Rijn 2011, pp. 51–71; F. Vanistendael, The European 
Union (in:) G. Bizioli, C. Sacchetto (eds.), Tax Aspects of 
Fiscal Federalism: A Comparative Analysis, Amsterdam 
2011, pp. 581–648; M. Isenbaert, EC Law and the Sovereignty 
of the Member States in Direct Taxation, Amsterdam 2010, 
pp. 5–227.

20 Judgments of the Court: of 5 February 2015 in Case T473/12 
Aer Lingus Ltd v. Commission, ECLI:EU:T:2015:78, paragraphs 
47–64; of 5 February 2015 in Case T-500/12 Ryanair Ltd v. 
Commission, ECLI:EU:T:2015:73, paragraphs 69–90, as well 
as the EC decisions evaluated in those judgments.

Polish retail sales tax was that tax alone with neither 
of the both progressive rates.

Thirdly, even if we should follow the Commission’s 
reasoning expressed in its decision and assume that 
the reference system relevant to the Polish retail sales 
tax is that same tax without the progressive rates, the 
legal scheme of that tax still shows no derogations 
from that reference system favouring any specific un-
dertakings whose factual and legal situation is similar 
to that of other undertakings in the light of that basic 
reference system. In particular, no such derogation 
violating the equality principle (and consequently 
selective in the meaning of Article 107(1) TFEU) can 
be found in the two progressive rates applicable as 
part of Polish retail sales tax. This is because the two 
progressive rates introduce differentiated tax burdens 
for two categories of undertakings (taxpayers) that, in 
the light of the fiscal and redistributive objectives of 
the retail sales tax (being the reference system in the 
discussed case), are in a different factual and legal 
situation. Namely, undertakings with monthly retail 
sales revenues within the PLN 17–170 million brack-
et are undertakings with much less economic force 
and ability to pay the tax in the relevant reference 
period than undertakings with monthly retail sales 
revenues in excess of PLN 170 million; this difference 
as to the economic potential of both of the groups of 
undertakings is clear and noticeable. Furthermore, 
different still is the factual and legal situation of those 
undertakings whose monthly retail sales revenues 
do not exceed PLN 17 million and which, in conse-
quence of failing to reach the tax basis threshold, are 
not taxed at all; their economic power and ability to 
pay taxes are far less than those of both of the groups 
of undertakings mentioned before. Here, one must 
add that undertakings belonging to the first of the 
aforementioned groups, viz. those with the highest 
monthly retail sales revenue, are – thanks to their 
size – in a position to achieve so-called economies of 
scales, thereby reducing (rationalizing) their costs and 
further increasing their income, i.e. their net profits. 
(As to how large retailers achieve such economies of 
scale see the remarks that follow in the later on in this 
article). On the other hand, such options are not avail-
able to a similar extent to smaller undertakings, whose 
monthly retail sales revenues do not exceed the tax 
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The progressive rates and the tax basis threshold 
as (differentiating) derogations from the 
reference system are supported (justified) by the 
redistributive objective of Polish retail sales tax.

basis threshold – PLN 17 million or PLN 170 million. 
This reinforces the conclusion that the factual situation 
of undertakings belonging to the various aforemen-
tioned groups is highly differentiated and not uniform 
and, as a result, the adoption of different retail sales 
tax rules (demonstrated in differentiated tax rates or 
total exclusion of some undertakings from taxation 
in consequence of the failure to exceed the tax basis 
threshold) does not violate the principle of equality 
before law but is an appropriate (fair) response the 

part of the Polish lawmaker to significant disparities 
in the economic standing and financial power of the 
various groups of undertakings.

A different position is taken in the EC Decision, viz. 
that, in the light of the fiscal objective of Polish retail 
sales tax (i.e. to fill the state budget) all economic oper-
ators engaging in retail sales in Poland find themselves 
in a similar legal and factual situation irrespective 
of the type of activity and size of revenues, with the 
result being that the existence of a progressive rate 
scale in the tax at hand leads to differentiated treat-
ment depending on the size of those retailers who, in 
the light of the tax’s objective, are in a similar legal 
and factual situation. That, in turn, allowed the EC 
to conclude that the Polish retail sales tax was selec-
tive (EC Decision, paragraphs 30–33). In the light of 
the arguments raised above, that particular position 
taken by the EC is fraught with errors, and the errors 
result in particular from the Commission’s failure to 
take into account the redistributive objective of the 
Polish retail sales tax, which consists in striving to 
allocate the tax burdens among the various taxpayer 
categories according to their ability to pay in order to 
protect the tax basis and distribute the tax burdens 

fairly according to the economic power of the vari-
ous categories of undertakings, measured according 
to the size of their monthly retail sales revenues. This 
redistributive objective of the tax under discussion is, 
besides, tightly linked to its fiscal objective, because 
fair tax redistribution contributes to increased effi-
ciency in securing budget revenues. In the light of 
the aforementioned redistributive objective of Polish 
retail sales tax (connected with its fiscal objective), it 
is not at all possible to claim that all undertakings 

engaging in retail sales in Poland, irrespective of the 
type of their activities and size of their monthly rev-
enues, find themselves in the same legal and factual 
situation and in particular that they have the same 
level of taxpaying ability. The EC’s failure to account 
for this redistributive objective of Polish retail-sales 
tax in assessing the nature of the derogations from the 
relevant reference system (i.e. derogations in the form 
of progressive rates and the exclusion of undertakings 
not exceeding the tax basis threshold from taxation) 
constitutes another manifestation of the excessive 
interference with Poland’s fiscal autonomy as an EU 
Member State, visible in the EC Decision.

Fourthly, even should one accept that the reference 
system relevant to Polish retail sales tax is composed 
of that same tax alone divested from its progressive 
rates (as was done in the EC Decision, paragraphs 
22–29), and, furthermore, should one accept that the 
tax under discussion, because of its legal scheme – 
viz. through progressive rates and exclusion from the 
taxation of undertakings not meeting in the relevant 
month the tax basis threshold – derogates the appli-
cation of the rules of the reference system in a way 
that favours certain undertakings that in the light of 
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the reference system’s basic objective are in a similar 
factual and legal situation (as is the interpretation in 
the EC Decision, paragraphs 30–33), honesty requires 
one to observe that the progressive rates and the tax 
basis threshold as (differentiating) derogations from 
the reference system are supported (justified) by the 
redistributive objective of Polish retail sales tax. This 
redistributive objective of Polish retail sales tax con-
sists in striving to distribute the burdens generated by 
that tax among the various categories of undertakings 
(taxpayers) according to their ability to pay in order 
to protect the tax basis and allocate tax burdens fair-
ly according to the economic power of the various 
categories of undertakings, measured by the size of 
their monthly revenues from retail sales. Attempting 
to shape any tax (including retail sales tax) in such a 
way as to distribute the burdens generated by that tax 
in keeping with the principle of the taxpayers’ ability 
to pay belongs to the guiding principles of Poland’s tax 
system and manifests itself especially in income and 
revenue taxation21. Polish retail sales tax is a revenue 
tax, and, in its case – similarly to income taxes – the 
Polish lawmaker strives to guarantee a relatively even 
distribution of tax burden among retailers, accord-
ing to their individual ability to pay. It is beyond any 
doubt, after all, that retailers with monthly revenues 
on retail sales in excess of PLN 170 million have in-
comparably more economic and financial potential 
for paying retail sales tax than retailers achieving 
monthly retail sales revenues within the PLN 17–170 
million bracket, who, in turn, are still economically 
capable of paying the discussed tax in a much greater 
degree than those retailers whose retail sales revenues 
do not exceed that basis threshold of PLN 17 million. 

The conclusion concerning this sort of progressive 
differentiation of the ability to pay among the vari-
ous aforementioned categories of undertakings finds 

21 As Professor Ryszard Mastalski puts it: ‘the implementation 
of taxation according to ability to pay should result in the tax 
burdens being distributed according to the individual ability 
to pay, on the basis of accounting for all personal and above 
all economic and financial elements;’ this principle should: 

‘determine the personal and the material scope of taxation 
and its value,’ – R. Mastalski, Prawo podatkowe – część ogólna, 
Warsaw 1998, pp. 4–5.

additional support in the fact that the undertakings 
belonging to the first of the aforementioned groups – 
namely, those with the highest monthly retail sales 
revenues – are thanks to their size capable of realiz-
ing so-called economies of scale, thereby decreasing 
their costs and further increasing their income, i.e. 
net profits. Those largest retailers are capable of suit-
ably optimizing their total costs (provided that this 
refers to actual economic optimization, not illicit cost 
manipulation for the purposes of tax fraud), they can 
reduce their unit costs, they can distribute their fixed 
costs among a greater number of transactions, and they 
can obtain higher discounts from their suppliers. The 
Commission itself, in its decisions made in anti-trust 
cases, has many a time held that large retailers also 
have correspondingly large potential for optimizing 
(rationalizing) their costs and realizing the econo-
mies of scale linked to the size of their commercial 
operations22. On the other hand, such options are 
not available to a similar extent to smaller undertak-
ings, including especially those retailers trading in 
Poland whose monthly retail sales revenues do not 
exceed the basis threshold – PLN 17 million or PLN 
170 million. Due to the different levels of econom-
ic power enjoyed by and different financial options 
available to the various aforementioned categories of 
undertakings, the Polish lawmaker decided to make 
applicable to them different rules of retail sales tax-
ation (manifesting themselves in a progressive rate 
scale and the exclusion of undertakings not meeting 
the tax basis threshold in the relevant month from 
taxation), and even if we were indeed to regard such 
different taxation rules as prima facie selective (as the 
EC Decision, in paragraphs 30–33, asserts, and which 
is highly controversial and doubtful), such types of 
differences are justified by the redistributive objectives 
pursued by the Polish lawmaker in this case, namely 
striving for a repartition of the burdens generated by 
the tax among the various categories of undertakings 
(taxpayers) according to their ability to pay, so as to 
protect the tax basis and allocate tax burdens fairly 

22 See e.g. EC Decision of 17 December 1975 in Case IV/26.699 
Chiquita (OJ EEC L 95 of 9/4/1976, p. 1); EC Decision 2003/2/
EC of 21 November 2001 in Case COMP/E-1/37.512 Vitamins 
(OJ EC 2003, L 6, p. 1), paragraph 713.
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according to the economic power of the various cat-
egories of undertakings, measured by the size of their 
monthly revenues from retail sales.

In this context, it would be appropriate to recall 
that the redistributive objectives of the relevant tax 
are enumerated in the 2016 EC Notice on State Aid 
among those objectives or values that the Member 
States can rely on to support (justify) the prima facie 
selective nature of some of their tax solutions, includ-
ing progressive rates in income taxation23. While the 
EC mentions the possibility of relying on redistrib-
utive objectives, including progressive rate scales, to 
justify selective solutions in income taxation, such 
an option must consequently exist in revenue taxa-
tion (such as Polish retail sales tax), which, from the 
perspective of its fiscal efficiency being dependent on 
the various taxpayers’ ability to pay, is substantially 
identical (or at least comparable) to income tax. This is 
because also in revenue taxation, and certainly in the 
case of Polish retail sales tax, it is important to fiscal 
efficiency that the severity of taxation (dependent on 
the tax rates and tax basis threshold) be adapted to 
the various taxpayers’ ability to pay and that the bur-
dens generated by the tax be allocated in a relatively 
even way resulting in a fair redistribution of the bur-
dens. (This fair redistribution of burdens has, on the 
one hand, an idealistic dimension to it and is a value 
unto itself, and on the other hand it is of instrumen-
tal utility to the fiscal objectives of the tax, enabling 
for the state – by preserving the taxable basis – a re-
alistic achievement of the projected budget revenue 
from the relevant tax.) Polish lawmaker’s pursuit of 
such a type of redistributive objective – a legitimate 
objective in all income and revenue taxation – is, in 
the light of Article 139 of the 2016 EC Notice, a value 
that adequately justifies the prima facie selective legal 
solutions used in the Polish Act on Retail Sales Tax 
(provided we deem such prima facie selective solu-
tions to include progressive tax rates and exclusion 
of undertakings not meeting the tax basis threshold 
in the relevant month from taxation).

23 2016 EC Notice, paragraph 139; identically, EC notes in 
paragraph 24 of its 1998 Notice on the application of State 
aid rules to measures relating to direct business taxation (OJ 
EU C 384 of 10/12/1998, pp. 3–9).

A different position was taken in the EC Decision, 
asserting that Poland cannot rely on a redistributive 
objective to justify progressive rates of retail sales tax, 
as there is no evidence showing that undertakings 
achieving higher retail sales revenue simultaneously 
achieve higher profits or have more solvency (EC De-
cision, paragraphs 34–39). This Commission’s position 
manifestly ignores the economic reality and marks an 
absolutely dazzling attempt at persuasion – contrary 
to all laws of economy, confirmed by the EC itself in 
many of its own decisions in anti-trust cases concern-
ing retail commerce – that extremely large undertak-
ings engaging in retail commerce and achieving very 
high monthly revenues on that activity allegedly are 
unable to benefit from the economies of scale and have 
no ways of improving their fixed costs and reducing 
their overall costs. The EC’s lack of assent, resulting 
from this position, to Poland’s enjoyment of all of the 
desirable and beneficial consequences of the country’s 
ability to shape its own tax system (as regards retail 
sales tax) in keeping with the principle of ability to pay 
and in line with redistributive purposes, constitutes 
a violation, by the EC, of the fiscal autonomy Poland 
is entitled to as an EU Member State.

Fifthly, even if we were to agree that a progressive 
rate scale in retail sales tax and exclusion of undertak-
ings not meeting the tax basis threshold in the relevant 
month from taxation constitute prima facie selective 
solutions (as is held in the EC Decision, paragraphs 
30–33), one must at the same time note that Poland 
can justify such types of selective solutions with the 
need to counteract financial fraud or tax evasion, and 
therefore the purposes the EC itself regards as capable 
of justifying prima facie selective means and making 
them non-selective in the meaning of Article 107(1) 
TFUE (2016 EC Notice, paragraph 139). Progressive 
rates calculated on the taxable basis manifesting it-
self in revenue on retail sales, such as those existing 
in Polish retail sales tax, make it possible to combat 
financial fraud or tax evasion for two principal rea-
sons. Firstly, with the application of such rates it is 
very easy to calculate the tax due from each retailer, 
as it is then sufficient to multiply its monthly retail 
sales revenue by the tax rate, and at that point there is 
no need of subtracting costs from revenues, which is 
always a complicated operation paving way to various 
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abuse. If the tax rate applies to revenue instead, under-
takings can no longer engage in a variety of illicit tax 
optimizations showing artificial or exaggerated costs. 
Secondly, the application of a higher progressive tax 
rate on the retail sales revenues of undertakings hav-
ing monthly retail sales revenues in excess of PLN 170 
million affects large retailers with a lot of economic 
power, often having complicated capital ties to other 
undertakings. Precisely for such types of undertakings 
it is a relatively easy thing to do to artificially elevate 
their costs through correspondingly higher so-called 
transfer prices or some other internal transfers oc-
curring within their capital groups, which, in turn, 
has the purpose of avoiding tax on income actually 
achieved. If, hypothetically, the retail sales achieved 
by such sorts of large retailers, usually operating with-
in an extensive network of capital ties within capital 
groups, were to be taxed with a rate calculated on 
their income (and not revenue) – whether with a flat 
or a progressive rate applied on the income – then it 
would be very easy for them to artificially push down 
their income and therewith the tax due, by engaging 
in fraudulent or aggressive cost elevation. The use 
of progressive tax rates applied on revenue, as with 
Polish retail sales tax, in practice makes it impossible 
for them to accomplish such a type of manipulation 
geared toward evading the tax.

The EC Decision did not agree with this the justifi-
cation of the structural elements of Polish retail sales 
tax under discussion here, noting that: ‘the Polish au-
thorities have not provided any detailed arguments on 
the alleged optimising strategies put in place by larg-
er or multinational companies, nor the link between 
such alleged behaviour and the design of the tax,’ (EC 
Decision, paragraph 38). The EC, however, ignores in 
this case the fact that while the CJEU, in its case deci-
sions, allows Member States to apply specific tax rates 
differentiating taxpayers in some way and justified by 
the need to fight tax evasion and manipulative taxpayer 
behaviour aimed toward tax reduction or evasion, it 
does not at all require the Member States to submit 
any special proof or arguments attesting to the fact of 
or size of tax-optimization strategies used by under-
takings. Instead, in such cases the Court satisfies itself 
with the Member State’s stated rationale indicating 
simply the possibility or risk of tax manipulation on 

the part of undertakings, which, for the CJEU, con-
stitutes sufficient justification for Member States’ use 
of prima facie selective preventive measures24. Thus, 
the introduction of the aforementioned progressive 
rate scale for a certain category of taxpayers is not 
selective in the meaning of Article 107(1) CJEU, if it 
is intended to counteract certain manipulations en-
gaged in by taxpayers to evade (higher) taxes, which 
interferes with normal competition in the market. The 
Court does not require evidence of the actual practice 
of such tax evasion but satisfies itself with the fact that 
some taxpayers could engage in such behaviour25. The 
above-cited EC Decision, paragraph 38 fails to take 
this fact into account. 

It must also be remembered that the discussed (in-
come-) tax-manipulation (-optimization) strategies 
employed by undertakings with capital ties, including 
especially undertakings belonging to international 
capital groups, are in no way merely ‘alleged’ (EC 
Decision, paragraph 38) but are an element of the 
economic reality of the European Union, of which 
the EC has very good knowledge and is fully aware. 
The fact that international capital groups, including 
those trading in the retail sector, have an inclination 
to circumvent tax law, and that they use aggressive tax 
strategies diminishing the tax due, is fully recognized 
by the EC in a variety of its own official documents 
in which the Commission itself suggests various pre-
ventive measures to counteract the practice26. In this 

24 See e.g. CJEU judgment of 29 April 2004 in Case C-308/01 GIL 
Insurance Ltd, UK Consumer Electronics Ltd, Consumer Elec-
tronics Insurance Co. Ltd, Direct Vision Rentals Ltd, Homecare 
Insurance Ltd, Pinnacle Insurance plc. v. Commissioners of 
Customs and Excise, ECLI:EU:C:2004:252, paragraph 70–78.

25 Ibidem.
26 See e.g. Commission Proposal of 18 March 2015 for a Coun-

cil Directive amending Directive 2011/16/EU as regards the 
mandatory automatic exchange of information in the field 
of taxation, COM(2015) 135 final; Communication from the 
Commission to the European Parliament and the Council of 
18 March 2015 on tax transparency to fight tax evasion and 
avoidance, COM(2015) 136 final; Communication from the 
Commission to the European Parliament and the Council 
of 28 January 2016 – Anti-Tax Avoidance Package: Next 
steps towards delivering effective taxation and greater tax 
transparency in the EU, COM(2016) 23 final; Communica-
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sense, the a priori disqualification, in the EC Decision, 
paragraph 38, of the Polish side’s argument justifying 
the use of revenue-based progressive tax rates with the 
need to fight financial abuse or tax fraud, notably with 
no detailed explanation given, manifests arbitrary 
neglect of facts known to the EC ex officio, is incom-
patible with the 2016 EC Notice, paragraph 139 and 
violates – once again in the EC Decision – the fiscal 
autonomy to which Poland is entitled as an EU Mem-
ber State. Within the aforementioned fiscal autonomy 
one of the things Member States are allowed to do is 
to pursue a legitimate objective in the form of creat-
ing the right circumstances to guarantee honesty in 
the performance of tax obligations. The EC Decision 
prevents Poland from pursuing this objective.

Sixthly, assuming that progressive tax rates in retail 
sales tax and the exclusion of undertakings not meet-
ing the tax basis threshold in the relevant month from 
taxation are prima facie selective solutions (as held in 
the EC Decision, paragraphs 30–33), such solutions can 
be justified by specific negative external effects caused 
by the taxable activities, viz. retail commerce. In its 
decision-making practice the EC holds that negative 
external effects can justify a Member State’s use of a 
progressive rate scale in revenue- (turnover-) based 
tax if the tax is a response to or preventive measure 
against the aforementioned negative external effects 
and if the scope (size) of such negative external effects 
increases along with increase in revenue and size of 
the (taxable) operations27. For Polish retail-sales tax, 
the above conditions can be deemed met. The Polish 
side can, therefore, avail itself of the argument that 
the aforementioned tax rates applicable to retailers 
achieving higher revenue are justified by the much 
greater scale of potentially negative effects caused 
by their operations, namely the social effects (e.g. 
breaches of occupational safety and health or Sunday 

tion from the Commission to the European Parliament and 
the Council of 5 July 2016 on further measures to enhance 
transparency and the fight against tax evasion and avoidance, 
COM(2016) 451 final.

27 EC Decision of 12 March 2015 – State aid – SA.39235 (2015/C) 
(ex 2015/NN) implemented by Hungary on the taxation of 
advertisement turnover (OJ UE C 136 of 24/4/2015, p. 7), 
paragraph 37; EC Decision, paragraph 38.

rest employees are entitled to), economic effects (e.g. 
violations of competition law) or ecological effects (e.g. 
greater waste production and energy consumption).

Seventhly, it must be recognized that both progres-
sive rate scales and the tax basis threshold in Polish 
retail sales tax – approached in the EC Decision as 
differentiating derogations from the reference sys-
tem relevant to that tax – are fully proportionate and 
first and foremost necessary from the perspective of 
the values invoked by the Polish side as justifying the 
prima facie selectivity of Polish retail sales tax, such 
as the redistributive objective of that tax entailing the 
need to adapt its value to the various undertakings’ 
ability to pay, and the need to counteract financial 
abuse and tax fraud. The requirement of this sort of 
proportionality is a condition that must absolutely be 
met if the relevant prima facie selective domestic tax 
measure is ultimately to be deemed non-selective in 
the meaning of Article 107(1) TFEU28.

A closer analysis of progressive tax rates and the tax 
basis threshold in Polish retail sales tax leads to the 
conclusion that both these elements are fully propor-
tionate to the reasons (values) justifying the prima facie 
selectiveness of Polish retail sales tax. In this context it 
is especially worth noting that the proportionality of 
progressive tax rates in Polish retail sales tax is over-
whelmingly demonstrated in how they are in effect 
very mild on and friendly to the taxed undertakings, 
imposing no excessive or overly drastic tax burdens. 
This qualification and evaluation of the progressive 
rate scale in Polish retail sales tax is determined by 
the following circumstances: 1) the rates are neither 
high nor extortionate, especially if compared to the 
rates in place in some other EU Member States; the 
progression is bracketed and not global, which means 
that the higher rate (1.4%) applies only to the part of 
taxpayer’s revenue exceeding PLN 170 million, and 
therefore the higher rate applies neither to all of the 
relevant taxpayer’s revenue, nor even to all of the tax-
payer’s revenue exceeding the tax basis threshold (this 
means that the relevant taxpayer’s retail sales revenue 

28 CJEU judgment: Paint Graphos and others, as cited above, 
ECLI:EU:C:2011:550, paragraph 75; Heitkamp Bau Holding 
GmbH v. Commission, as cited above ECLI:EU:T:2016:60, 
paragraph 160; 2016 EC Notice, paragraph 140.
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within the PLN 17–170 million bracket is taxed at 0.8%, 
even where the relevant taxpayer’s revenue within 
the reference tax period exceed PLN 170 million); 
3) the progressive rates in the tax under discussion 
are relatively flat (rather than steep), viz. the move 
from one rate to the next is neither rapid nor radical, 
as the higher rate remains in only a 1.75 proportion 

to the lower rate; 4) the retail sales tax is settled with 
the tax office in monthly periods, i.e. at relatively short 
intervals. Within such short settlement periods even 
a smaller retailer could occasionally exceed the PLN 
170 million revenue threshold and to that extent be 
taxed at the higher rate, while a very large retailer 
could in one of the reference settlement periods fail 
to exceed the PLN 170 million revenue threshold, in 
which case it would not be taxed at the higher rate but 
only pay the lower rate or not pay the tax at all due to 
not having exceeded the tax basis threshold. In such 
a turn of events (and not, for example, quarterly or 
annual) settlement periods in Polish retail sales tax 
contribute in the long term to equalizing (levelling) 
the differences between larger and smaller retailers. 
This, in turn, shows not only the abundant mildness 
and proportionality of the progressive rate scale con-
struction in Polish retail sales tax but is also a fact that 
contradicts the EC’s unequivocal assertions that the 
progressive tax rates in this Polish tax very strongly 

differentiate among the various categories of tax-
payers (viz. large versus small retailers) and that the 
rates are in consequence selective in the meaning of 
Article 107(1) TFEU (EC Decision, paragraphs 29, 32 
and 37). Such a type of unequivocal assertions on the 
part of the EC are incorrect, among other reasons, 
due to how the Polish lawmaker opted for a shorter, 

monthly (rather than significantly longer) settlement 
period for retail sales tax; 5) each of the progressive 
rates in the Polish retail sales tax applies to a tax basis 
that encompasses the retail sales revenue of only one 
undertaking (one taxpayer), without adding thereto 
the revenues achieved by other undertakings, having 
capital or franchise ties to the taxpayer. This, again, 
is a fact that attests not only to the proportionality of 
the legal scheme of the progressive rate scale in this 
tax but also one that shows how no additional burden 
is imposed on large retailers – usually having high 
revenue levels and capital or franchise ties to other 
large retailers – but instead they obtain a sort of tax 
advantage. In a specific way, this mitigates or levels 
the retail tax burden imposed on large retailers and to 
some extent equalizes their situation relative to small-
er retailers29. This fact contradicts the EC’s claims of 

29 Additionally, this solution differs from the one used, among 
others, in the provisions of the Hungarian law on tax on retail 

The progressive tax rates and the tax basis threshold 
in Polish retail sales tax are fully proportionate to 
the values invoked by Poland to justify the prima 
facie selectiveness of Polish retail sales tax such 
as: the redistributive purpose of the tax connected 
with the need to adapt the amount thereof to the 
various undertakings’ ability to pay and the need 
to counteract financial abuse or tax fraud.
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the situation of the various categories of taxpayers 
(viz. large and small retailers) being strongly differ-
entiated by the Polish retail sales tax (EC Decision, 
paragraphs 29, 32 and 37).

Ultimately, therefore, the conclusion should be 
that, contrary to the position taken in the EC Deci-
sion, the legal scheme of Polish retail sales tax is such 
that makes it (even considering its progressive rate 
scale and exclusion of revenue below the tax basis 
threshold) a non-selective measure in the meaning 
of Article 107(1) TFEU, and therefore not state aid 
in the meaning of that provision. Poland designed 
(constructed) its retail sales tax in this way and not 
any other to achieve a specific fiscal objective and 
simultaneously accomplish the redistribution of the 
revenue (and income) of undertakings (which, nota 
bene, indirectly contributes to the fiscal objectives of 
this Polish tax) and thus implement the legitimate ob-
jectives (principles) of the domestic tax system, which 
falls within the fiscal autonomy of EU Member States. 
Poland did this in a manner that is fully respectful of 
the principle of proportionality. 

4. Summarizing remarks and 
recommendations as to the EC’s future 
decision-making practice concerning the 
qualification of retail sales taxes or similar 
levies as selective measures in the meaning 
of Article 107(1) TFEU.

In its decision-making practice to date the EC has 
generally refrained from challenging tax progres-
sion in income and revenue taxation as allegedly vi-
olating Article 107(1) TFEU. It only started doing so 
with regard to Poland and a while earlier Hungary 
in the matter of an analogous retail sales tax and in 
the matter of some other similar Hungarian public 
levies regarded by the EC as selective measures in the 
meaning of Article 107(1) TFEU30 (provided that the 

turnover in stores – see the contents of the relevant Hun-
garian solutions cited in the CJEU judgment of 5 February 
2014 in Case C385/12, Hervis Sport- és Divatkereskedelmi Kft. 
v. Nemzeti Adó- és Vámhivatal Közép-dunántúli Regionális 
Adó Főigazgatósága, ECLI:EU:C:2014:47, paragraphs 3–11.

30 Commission Decision (EU) 2016/1848 of 4 July 2016 on the 
measure SA.40018 (2015/C) (ex 2015/NN) implemented by 

facts and laws in the Hungarian cases differ on several 
important points from the Polish retail sales tax). The 
EC’s new tendency, manifesting itself in the Hungarian 
cases and the Polish case, to dispute tax progression as 
fundamentally incompatible with Article 107(1) TFEU, 
provokes great astonishment and deserves far-reaching 
criticism. The European Commission must respect the 
fiscal autonomy of Member States, and, in consequence, 
it cannot regard all tax progression in a domestic tax 
as a selective measure in the meaning of Article 107(1) 
TFEU. The Commission should, therefore, show ap-
propriate forbearance to Member States in assessing 
whether their tax progression: 1) should be qualified 
(counted) as an element of the reference system relevant 
to the tax; 2) derogates from the principle of taxpayer 
equality; 3) is justified and proportionate. By contrast, 
in this sort of new decision-making practice, the EC – in 
all those cases in which it considers the aforementioned 
three issues relating to tax progression –not only fails 
to show any forbearance or responsiveness to Poland 
and Hungary, but it a priori assumes the most unfa-
vourable position vis-à-vis these Member States. That, 
in turn, de facto violates the fiscal autonomy of these 
two states and prohibits them from conducting their 
own economic and fiscal policies, motivated, after all, 
not by an intention to discriminate against or favour 
any of the taxed undertakings or groups thereof but 
by an intention to pursue justified fiscal and redistrib-
utive objectives and objectives relating to the preven-
tion of dishonest taxpayer behaviour. For challenging 
by the EC of the permissibility of the Member States’ 
pursuit of the aforementioned objectives undermines 
the confidence in the EC as a guardian of common 
values within the EU and weakens the legitimacy the 
institution needs to fight the real undesirable trends 
in enterprise taxation. 

Hungary on the 2014 Amendment to the Hungarian food 
chain inspection fee (OJ EC C 277 of 21/8/2015, p. 12); Com-
mission Decision (EU) 2017/329 of 4 November 2016 on the 
measure SA.39235 (2015/C) (ex 2015/NN) implemented by 
Hungary on the taxation of advertisement turnover, as cited 
above; Commission Decision (EU) 2016/1846 of 4 July 2016 on 
the measure SA.41187 (2015/C) (ex 2015/NN) implemented 
by Hungary on the health contribution of tobacco industry 
businesses (OJ EU C 277 of 21/8/2015, p. 24).
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