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I. Introduction
Restrictions on speech by con-

trolling powers, whether sover-
eigns or governments, are not new. 
Earliest accounts show that rulers 
demanded certain affirmations 
from those they ruled and that 
what we might now term ‘coerced 
speech’ whether in the forms of 
oaths or restrictions on what we 
might now term ‘free-speech,’ ac-
companied the relations between 
ruler and subject from the begin-
ning.1 What is emerging most re-

 1 See, for example, the Assyrian oath 
of loyalty of 672 BCE, preserved on 
a tablet in the Museum of the Mid-
dle East in Berlin, which demanded 
absolute loyalty to the king and his 
designated successor. An obligation 
to report all forms of criticism of the 
king and crown price is expanded in 
Section 12 into the obligation imme-
diately to lynch that traitor for acts 
aimed at “killing”, “murdering” or 

“eliminating” the King.
 Should someone tell you of an up-

rising, rebellion with the aim of 
killing, murdering, eliminating 
Ashurbanipal, crown prince of 

cently in many countries, however, 
is a new form of restriction – one 

the royal house, son of Esarhad-
don, king of Assyria, your master, 
who in his favour has subjected 
you to the oath of loyalty, and 
you hear it from the mouth of 
any person, you should seize the 
instigators of rebellion and bring 
them to Ashurbanipal, crown 
prince of the royal house. If you 
are in a position to seize them, 
kill them, eliminate their names 
and their descendants from the 
land. If you are not in a position 
to seize them, to kill them, you 
should report it to Ashurbani-
pal, crown prince of the royal 
house; assist him in seizing, in 
killing the instigators of uprising, 
in eliminating their names and 
their descendants from the land. 

 Cited in C. Lombaard, I. T. Ben-
son, E. Otto, Faith, Society and 
the post-secular. Private and Pub-
lic Religion in Law and Theology-
[Publication forthcoming], “HTS 
Teologiese Studies/Theological 
Studies” (special edition for EH 
Scheffler, 2019).
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that is not merely disconnected from an articulation 
of a necessary moral good for the state, but that is 
focused on vague assertions such as offences against 

‘dignity’ based upon attacks on ‘feelings’ or other mat-
ters not connected to actual threats to the physical or 
mental harm based upon strong empirical grounds. In 
these later sorts of examples, hatred may be likened to 
insults, ridicule or, as we see most recently, rejection 

of particular viewpoints as in the recent suggestion 
that criticism of immigration policies (much less im-
migrants themselves) can constitute ‘hate’. Where re-
strictions on action, personal, communal or national 
are based upon language this language needs to be 
clear and not run rough-shod over principles, such as 
subsidiarity, that in their recognition and structure 
give recognition and importance to the familial, the 
local, the regional and on upwards to even the glob-
al. In all aspects however, subsidiarity dictates that 
a certain check and balance needs to exist to ensure 
that the larger entity (whether state or international) 
not usurp the proper function of the smaller. Diver-
sity, which shelters difference and freedom, must not 
be ignored in well-intentioned moves to affirm the 
goods of what is shared or under the now popular (but 
largely undefined) framework of ‘inclusion.’ Terms of 
wide-meaning such as ‘inclusion’, ‘equality’ or ‘hatred’, 
where possible, need to be parsed carefully to ensure 
that their use comports with framework questions – 
in part legal and in part philosophical that respect 
important truths at the local level.

This article takes but one term that may be under-
stood in a wide-variety of ways – the term ‘hatred,’ and 
examines it across a wide-spectrum of conduct. Court 
decisions and the analysis of experts suggest that the 

language that clusters around ‘hatred’ needs to be 
analysed carefully in part because the consequences 
of restrictions can be so severe. If hatred is taken at 
one end to include ‘insults’ or ‘ridicule’ then there is 
a very real risk that important other freedoms may 
be unduly restricted if such conduct is banned as an 
offence against ‘hatred.’ On the other hand, if ‘hatred’ 
means conduct that might include actual incitement 

to violence or physical harm, most people would view 
restrictions on this kind of conduct (intentional or 
not) as something that law should restrict.

In both cases, however, truncating freedom of ex-
pression or even threatening the freedom of commu-
nities to manifest, teach or express their own beliefs is 
dangerous, as these freedoms are foundational to free 
and open societies. All that claims to be ‘hatred’ is not 
necessarily hatred, just as all that claims to be ‘dis-
crimination’ is not necessarily ‘unjust discrimination.’ 
It is context that determines whether a distinction at 
law constitutes unjust discrimination: we do not let 
children drive cars or drink alcohol, yet this is clearly 
age discrimination to give one obvious example. Why 
terms such as ‘discrimination’, ‘equality’ or ‘hatred’ 
need to be understood in context requires us to look 
beyond simply the meaning of words themselves to 
ask about the context within which such words are 
used. Where some want the definition of ‘hatred’ to 
be vaguely defined and perhaps widely construed so 
as to restrict speech or what might be important mat-
ters central to the state questions should be asked as 
to why this approach is being taken. It is necessary to 
question why particular approaches to hate speech are 
being taken because how we understand this issue in 
a legal theory has real life consequences. Matters close 

When the kind of vague use of ‘hatred’ is at issue 
then we might want to ask what political or other 
differences, perhaps religious or moral, might 
underlie the use of ‘hatred’ in this context.
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to the importance of a state, such as the make-up of 
its population, necessarily require discussion –cur-
rent issues concerning immigration, use of ‘hatred’ 
in relation merely to arguments about the nature of 
immigration ought to concern us. When this kind of 

vague use of ‘hatred’ is at issue then we might want 
to ask what political or other differences, perhaps 
religious or moral, might underlie the use of ‘hatred’ 
in this context.

As debates on issues such as abortion, euthanasia 
or marriage have shown in recent decades, countries 
analyse and choose legal outcomes in relation to dif-
ferent cultural traditions and developments. The prin-
ciples of international law contain many inter-related 
conceptions: ‘self-determination’ and ‘sovereignty,’ 
for example, are key dimensions of what constitute 
recognized states, the very basis of international le-
gal relationships themselves.2 Globalisation urges 
us to consider what is shared, but this ought not to 
confuse us as to the equally important principles that 
emerge from what is unique. Shared agreement on 
some things is not shared agreements on all and there 
is no principle of international law that can justly re-
quire sovereign states to adopt controversial matters 
about which reasonable nations might disagree as if 
they were ius cogens norms themselves.

 2 See, on sovereignty and the presumption in favour of self-de-
termination, S. Hall, Principles of International Law (Aus-
tralia: LexisNexis, 5thed) 2016, p. 228 and following. Note, 
particularly, the 1960 UN General Assembly Resolution 1514 
(XV) dealing with colonial territories but the principle of 
which would apply generally: “6. Any attempt at the partial 
or total disruption of the national unity and the territorial 
integrity of a country is incompatible with the Purposes and 
Principles of the Charter of the United Nations” at p. 231.

Because all definitions are against meanings that 
change and develop over time, differing political phi-
losophies may well be at issue when terms such as 

‘self-determination,’‘sovereignty,’‘diversity,’‘disagree-
ment,’‘incitement’ and related concepts are being dis-

cussed. Differing and changing understandings of key 
terms, including the role and importance of the State 
itself, require us to have a wide contextual vision in 
relation to how matters such as ‘hate’ are being used 
to frame contested political questions. What may be 
termed ‘different moral viewpoints’ and, perhaps, ‘free-
dom of expression as the search for truth’ invite us to 
think more broadly about the development of the legal 
tests and the case-law experiences of countries that 
have rejected overly vague uses and why others seem 
to prefer de-contextualized or more vague languages.

The difference between closed and open societies is 
important to a proper analysis of which approach to 

‘hate speech’ is taken and how and where it is applied.3 

 3 See, J.-F. Revel, The Totalitarian Temptation, Harmonds worth: 
Penguin 1976) comparing totalitarian and free societies, Revel 
notes: “By contrast to totalitarian societies, free societies are 
not made up of a block whose parts are so rigidly soldered 
together that the slightest indiscretion on any point, by a 
single member of the group, is viewed as a rebellion aimed 
at the existence of the entire system” (211). Open societies 
understood within international law recognize not simply a 

“margin of appreciation” for local differences but essentially 
anticipate and celebrate differences as the essence of the 
co-relationship not an impediment to it. A movement of or 
within international law that fails to respect appropriate dif-
ference and diversity (perhaps even while employing seeming 
respect for such concepts) would be contrary to the very heart 
of what gives international law structure and credibility in 
the first place. If principles subordinate to general organizing 
concepts such as state sovereignty and the voluntary nature 

Globalisation urges us to consider what is shared, 
but this ought not to confuse us as to the equally 
important principles that emerge from what is unique.
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In addition to this, the nature of language itself in re-
lation to closed and open societies is also central. In 
his important essay from 1946 Politics and the English 
Language George Orwell, an astute commentator on 
the role language plays in relation to authoritarian-
ism and definitions of the State, identified the role 
that ‘meaningless words’ play in relation to politics. 
He says that ‘thought can corrupt language and lan-
guage can, in turn, corrupt thought. A bad usage can 
spread by tradition and imitation even among peo-
ple who should and do know better’.4 Simply because 
the language of respect or dignity is used in relation 
to a contested notion within international law is not 
enough. The language of respect and dignity must 
comport with the overall structure of international law, 
which is, based upon such principles as ‘sovereignty’ 
and ‘subsidiarity’ as discussed. A similar problem 
in relation to the use of human rights itself has been 
noted by Michael Ignatieff when he refers to the risk 
of human rights becoming an ‘idolatry’ beyond its 
proper role in politics.5

In the context of Australia, I will explore the Con-
stitutional and legislative framework which govern 
Australia’s approach to hate speech and interplay 
with international law. As Australia is part of the 
common law tradition, case law has developed the 
understanding of ‘hatred.’ The analysis of cases and 
current policy considerations demonstrate ‘hate speech’ 
is construed too broadly in Australia. The result of 
this is Australia being at risk of drifting ahead in the 
crisis facing Western Liberalism – without adequate 

of all but the most serious of dignity infringements (such as 
genocide – itself the subject of independent Conventions), are 
used to upset those larger structures one can imagine that 
the larger purposes of international law and the UN Charter 
itself will also be subverted possibly putting the credibility 
of the entire structure in doubt. This is hardly a wise manner 
in which to develop international legal principles.

 4 G. Orwell, The Collected Essays, Journalism and Letters, Vol VI, 
1945–1950 edited by S. Orwell, I. Angus, London: Penguin, 
p. 156–170, 161–162. 

 5 M. Ignatieff (in:) A. Guttman (ed.), Human Rights as Politics 
and Idolatry, Princeton: Princeton University Press 2001, 
p. 53 ff and, in particular, 77–92 which discusses the dan-
ger of human rights “idolatry” being based upon a genuine 

“spiritual crisis” in the West.

tools to critique the moral content of one’s speech. I 
shall now turn to examine more closely the political 
philosophy informing many Western countries, in-
cluding Australia, which allows for a deeper analysis 
of ‘hate speech.’

II. Political Philosophy
The idea of Liberalism has been the dominant po-

litical philosophy in Western countries since moder-
nity though some suggest that consensus no longer 
obtains.6 Although Liberalism is a broad term, and 
many countries have expressed this philosophy in dif-
ferent ways to suit the needs of the particular country, 
Western countries that can be described as ‘Liberal’ 
all share the fundamental principles that are found in 
the essence of Liberalism. The essence of Liberalism 
is quite simply this: the human person is considered 
first and foremost as an autonomous individual who 
is free to pursue his or her desires, so long as it does 
not restrict others from exercising their freedom, 
and does not cause harm. This a priori assumption 
in favour of freedom is described as the ‘Fundamen-
tal Liberal Principle’.7 The role of the State is thus to 
give ‘pride of place to justice, fairness, and individual 
rights’.8 The State achieves this by not promoting ‘any 
particular ends, but enables its citizens to pursue their 
own ends, consistent with a similar liberty for all’.9 
The central idea of Liberalism is that the government 
should be ‘neutral’ on the question of the ‘good life’.10 
Under the Liberalist framework, the government is 
regulated whether explicitly or implicitly, by a ‘min-

 6 See for recent sources on “the crisis of liberalism”, I. T. Ben-
son, Civic Virtues and the Politics of Full Drift Ahead, The 
2017 Acton Lecture, Sydney: Centre for Independent Studies, 
Occasional Paper, p. 155 http://www.cis.org.au/publications/
occasional-papers/acton-lecture-2017-civic-virtues-and-the-
politics-of-full-drift-ahead/.

 7 Stanford Encyclopaedia of Philosophy, Liberalism ‘The Debate 
About Liberty’ [1] (accessed in January 2018).

 8 M. Sandel, The Procedural Republic and the Unencumbered 
Self (in:) S. M. Cahn (ed.), Political Philosophy, Oxford Uni-
versity Press 2015, p. 944.

 9 Ibidem.
10 P. Horwitz, The Agnostic Age, Oxford University Press 2011, 

p. 10.
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imal principle of liberty’.11 The minimal principle of 
liberty is the idea that the ‘government should not 
prohibit people from acting as they wish unless it 
has a positive reason to do so. The ordinary reason 
for prohibiting action is that the action is deemed 
harmful’.12 The question of what legitimately counts 
as ‘harm’ is a controversial part of the theory of Lib-
eralism, and it is necessary to consider ‘harm’ when 
analysing laws regarding restriction on freedom of 
expression. Discussed below the Australian legisla-
tive framework governing hate speech – section 18C 
of the Racial Discrimination Act 1975 (Cth) (RDA). 
In this section, it is necessary to analyse whether the 
definition of hate speech under s 18C is adequate to 
be considered ‘harm’ and thus whether the govern-
ment has created legislation that is acceptable under 
this framework. This reasoning would also apply to 
considerations of what constitutes ‘hatred.’

The development of Liberalism in its early stages 
explicitly protected freedom of expression as it was 
viewed as fundamental to the autonomy of individ-
uals that they have the freedom to discover what it 
true.13 Individuals require the opportunity to hear 
and digest competing positions, and freedom of dis-
cussion is necessary to form independent judgment 
and decision.14 This was captured by John Stuart Mill – 

But the peculiar evil of silencing the expression 
of an opinion is that it is robbing the human race, 
posterity as well as the existing generation – those 

11 K. Greenawalt, Speech, Crime, and the Uses of Language, 
Oxford University Press 1992, p. 9.

12 Ibidem.
13 Ibidem, p. 10.
14 Ibidem, p. 26.

who dissent from the opinion, still more than those 
who hold it. If the opinion is right, they are deprived 
of the opportunity to exchanging error for truth; if 
wrong, they lose, what is almost as great a benefit, 
the clearer perception and livelier impression of 
truth produced by its collision with error.15

Due to Liberalism’s commitment to the choices of 
citizens, freedom of expression is intrinsically connect-
ed to the premises of democracy. The means through 
which the government can attempt to maintain a neu-
tral stance and allow for the choices of its citizens is to 
provide ‘a process by which these groups can coexist 
without bloodshed. That process, in a word, is democ-
racy’.16 Many Western countries, particularly Australia, 
are described as multicultural pluralist societies. The 
consequence of this is the idea that we are unlikely to 
reach ‘any real, uniform consensus on what constitutes 

the “substantive good”’.17 The best option is thus to 
arrive at principles through a process that enables 
us to live together with these differences.18 However, 
crucial to the process of democracy is that ‘[e]very 
side in the battle of all against all has an opportunity 
to convince others of the rightness of its positions’.19 
Kent Greenawalt highlights that the major political 
force of the twentieth century has been equality.20 Al-

15 J. S. Mill, On Liberty (in:) S. M. Cahn (ed.), Political Philosophy, 
Oxford University Press 2015, p. 755.

16 P. Horwitz, The Agnostic Age, Oxford University Press 2011, 
p. 11.

17 Ibidem.
18 Ibidem.
19 Ibidem.
20 K. Greenawalt, Fighting Words, Princeton University Press 

1995, p. 151.

The autonomous individualism at the 
core of much of liberalism fails to give 
sufficient respect to associations.
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though Greenawalt does not define ‘equality’, I take 
it to mean that there have been political movements 
to recognise people as ‘equally human’. Paramount in 
this political movement of the twentieth century was 

freedom of expression. However, the twentieth cen-
tury also saw the dark side of freedom of expression 
in movements such as Nazi Germany. Thus these two 
extremes of freedom of speech create a fundamental 
issue within Liberal democracies – 

Extremely harsh personal insults and epithets direct-
ed against one’s race, religion, ethnic origin, gender, 
or sexual orientation pose a serious problem for 
democratic theory and practice. Should such com-
ments be forbidden because they lead to violence, 
because they hurt, or because they contribute to 
domination and hostility? Or should they be part 
of a person’s freedom to speak his or her mind? Any 
liberal democracy faces this dilemma.21

Understanding the theoretical framework guiding 
Liberal democracies such as Australia is necessary to 
develop a comprehensive analysis of the current laws 
surrounding freedom of expression and hate speech. 
It also enables a greater insight as to why the current 
political framework we are situated within may be 
inadequate to solve the issues that have arisen. One 
critique that will be made throughout this chapter is 
that Liberalism requires the government to remain 
neutral, and thus individuals form the understand-

21 Ibidem, p. 47.

ing that they can say anything they like. There is 
no external measurement outside of the individual 
to provide whether he or she should say something, 
such as an understanding of virtue. Rather, we find 

ourselves in a political climate where each individ-
ual has their own subjective ‘values’ that he or she 
has chosen for themselves, and we are left without 
adequate tools to critique the rightness or wrong-
ness of an act. There is much to be concerned about 
within this conception. At the least is the problem 
that the idea of the State having a ‘neutral’ view (as 
opposed to acting impartially) tends to elide what 
is, in fact, moral evaluation and application. Second, 
the autonomous individualism at the core of much 
of liberalism fails to give sufficient respect to asso-
ciations and this, in relation to that quintessential 
associational life, religion, means the importance 
of religious associations can easily be overlooked or 
given too little weight.

Recent commentators have recognized that the 
‘crisis of liberalism’ calls for a generation of forms 
of political philosophy that are in their nature more 
respectful of the importance of tradition and more 
respectful for the norm generative importance of re-
ligions to culture. This has also been noted specifically 
in relation to immigration. In a recent article advo-
cating the development of ‘conservative democracy’ 
(as opposed to ‘liberal democracy’) Yoram Hazony 
has written with respect to immigration, the nature 
of the empire and the role of international bodies the 
differences of approach between ‘liberal’ and ‘con-
servative’ as follows:

The ‘crisis of liberalism’ calls for a generation 
of forms of political philosophy that are in 
their nature more respectful of the importance 
of tradition and more respectful for the norm 
generative importance of religions to culture.
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Immigration: Liberals believe that, since liberal 
principles are accessible to all, there is nothing to 
be feared in large-scale immigration from countries 
with national and religious traditions very different 
from our own. Conservatives see successful large-
scale immigration as possible only where the im-
migrants are strongly motivated to integrate, and 
assisted in assimilating the national traditions of 
their new home country. In the absence of these 
conditions, the result will be chronic intercultural 
tension and violence.
Liberal Empire: Because liberalism is thought to 
be a dictate of universal reason, liberals tend to 
believe that any country not already governed as a 
liberal democracy should be pressed, and at times 

even coerced, to adopt this form of government. 
Conservatives, on the other hand, recognize that 
different societies are held together and kept at peace 
in different ways, and that the universal application 
of liberal doctrines often brings collapse and chaos, 
doing more harm than good.
International Bodies: Similarly, liberals believe that 
since liberal principles are universal, there is little 
harm done in reassigning the powers of government 
to international bodies. Conservatives, on the other 
hand, believe that such international organizations 
possess no sound governing traditions and no loy-
alty to particular national populations that might 
restrain their spurious theorizing about universal 

rights. They therefore see such bodies as inevitably 
tending toward arbitrariness and autocracy.22

Hazony’s points, while interesting, fail to engage 
the deeper arguments about the shared nature of 
natural law, for example, in which the Greek idea of 
ordered cosmos with shared meaning undergirds not 
only the Greco-Roman-Judeo-Christian conceptions 
but also the core moral codes of religions and ethical 
systems discussed by many authors who have essayed 
the field.23 What Hazony accomplishes, however, is 
an argument that contemporary liberal theories are 
not the necessary or even sufficient basis of the most 
robust and solid grounding for human society and 
political order. The day of liberalism’s domination 

of theory in relation to domestic or international law 
are now, it would seem, if not entirely past, at least 
in a phase of necessary re-evaluation. Nonetheless, 
countries such as Australia are operating upon the 
principles that form the essence of Liberalism. It is 

22 Y. Hazony, Conservative Democracy, First Things. https://
www.firstthings.com/article/2019/01/conservative-democ-
racy(accessed in January 2019)

23 On “cosmos” and its relation to “Natural Law”, see G. Grant, 
Philosophy in the Mass Age, Toronto: Copp Clark 1959, 1966, 
pp. ii–ix and 28–41; and generally on the sharing of moral 
notions between traditions, C. S. Lewis, The Abolition of Man, 
New York: Macmillan 1943. 

Contemporary liberal theories are not the necessary 
or even sufficient basis of the most robust and 
solid grounding for human society and political 
order. The day of liberalism’s domination of 
theory in relation to domestic or international 
law are now, it would seem, if not entirely past, 
at least in a phase of necessary re-evaluation.
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therefore necessary to analyse existing hate speech 
laws within the strengths and weaknesses of the Lib-
eral democratic framework.

III. Constitutional Framework
The phenomenon of hate speech laws in Australia, 

as we have seen in other jurisdictions such as Canada 
(discussed in a companion piece published elsewhere), 
is a controversial policy area that has recently emerged, 
challenging pre-existing presumptions of freedom 
of expression.24 Most countries functioning under a 
liberal-democratic system have explicit statutory or 
constitutional protections for the right to freedom of 
speech and expression.25 Australia is unusual in this 
respect as free speech is not a right that is explicitly 
guaranteed within statute, the Australian Constitu-
tion, or a Bill of Rights. The framers of the Australian 
Constitution did not include a Bill of Rights, leaving 
Australia with the ‘barest of protections of rights’.26 
The right to free speech has been described as ‘deli-
cate’ or a ‘precarious freedom’ due to its existence re-
lying upon the common law tradition.27 Due to free 
speech being reliant upon the common law, it raises 
the question whether there is adequate protection of 
speech from government restriction.28 The common 
law is easily modified by a statute and thus fails to 
provide a sufficient safeguard against any legislative 
incursions on free speech.29 On the other hand, many 
critics of a Bill of Rights, point to the tendency of such 
frameworks to transfer unduly determinative power 
to the judiciary. Often cited in this debate are deci-
sions of the Supreme Courts of the United States and 
Canada which have, in recent years, gone well beyond 
the strict texts of their Constitutions or Bills of Rights 

24 K. Gelber Hate Speech and the Australian Legal and Political 
Landscape(in:) Hate Speech and Freedom of Speech in Aus-
tralia, Federation Press 2007, p. 2.

25 Ibidem.
26 P. Babie, Australia(in:) J. Dingemans, et al (eds.), The Pro-

tections for Religious Rights, Oxford University Press 2013, 
p. 142.

27 K. Gelber, above n 25, p. 3.
28 L. McNamara, Regulating Racism: Racial Vilification Laws 

in Australia, “Sydney Institute of Criminology Monograph 
Series No 16”, 2002, p. 5.

29 P. Babie, above n 27, p. 150 [4.30].

to find rights to such things as ‘same-sex marriage’ 
and ‘physician-assisted suicide’ none of which were 
in the minds of the original framers of the Constitu-
tions in either country.30 Putting aside debates as to 
whether Australia ought to introduce a Bill of Rights 
or not, it is important to note that despite not having 
a constitutionally entrenched protection such as a 
right to free speech, it appears thus far that Australia 
acts consistently with the Liberal principle that the 
government restriction on speech is warranted only 
when it there is a positive need to do so.

Discussed below in more depth is the doctrine of an 
implied freedom within the Constitution regarding 
political communication. It is important to note at 
this point that the implied freedom of political com-
munication is limited in its application and scope. The 
implied freedom arises from the liberal-democratic 
tenet of representative and responsible government 
established by the Constitution and operates as a ‘free-
dom from’ government restraint, rather than a right 

30 See, for example, the United States Supreme Court decision 
in Obergefell v. Hodges, 576 U. S. (2015) finding a “right” to 

“same-sex marriage” or the earlier decision in Roe v. Wade, 
410 U. S. 113 (1973), finding the “right to abortion”. In Canada, 
the Supreme Court of Canada found a right to “physician-as-
sisted suicide” over the wishes of many groups including 
the Canadian Medical Association (which was opposed) in 
Carter v Canada (AG), 2015 SCC 5. Earlier, this approach 
to judicial power was visible in the Court’s decision that 
read-in to the anti-discrimination or “equality” provision 
(Section 15) the term “sexual orientation” as a protected 
ground despite that term being expressly omitted by the 
Parliamentary Committee that formed the Canadian Charter 
of Rights and Freedoms (1982) in the first place. See: Egan v. 
Canada (1995) 124 D. L. R. (4th) 609. Academic supporters 
of this kind of activist court and strenuous detractors con-
tinue to fight academic battles but the fact remains: under 
the guise of interpretation, apex courts in both the United 
States and Canada have taken control of policy formation. 
It is for this reason primarily that Australians are wary of 
calls for an “entrenched Bill of Rights” for Australia. See, for 
example, J. Allan, Democracy in Decline, Connor Court 2016 
and P. Babie, N. Rochow, Feels like Déjà Vu: An Australian 
Bill of Rights and Religious Freedom, “3 BYU Law Review” 
2010, p. 830.
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Within the Australian legal climate, hate speech 
laws have been enacted by the legislature without 
being challenged on the grounds of constitutional 
or statutory impairment on free speech.

conferred on individuals.31 This implied freedom is 
limited to political communication. Within the Aus-
tralian legal climate, hate speech laws have been enact-
ed by the legislature without being challenged on the 
grounds of constitutional or statutory impairment on 
free speech.32 There has, however, been considerable 
academic and popular back-lash to the restrictions in 
Section 18C (see below). In 2018, the Government of 
Former Prime Minister Malcolm Turnbull expressed a 
wish to narrow the over-broad ‘hate-speech’ provisions 
to require ‘harassment’ rather than it being merely a 

focus on ‘hurt feelings’ but that government failed to 
have a sufficient majority to bring about the reforms. 
The current Australian law contains provisions struck 
down by the Canadian Supreme Court in the What-
cott decision, commented upon in brief below and in 
greater depth in the companion piece.

The development of hate speech laws in Australia is 
partly a result of entering into international treaties. 
Although, as stated above, Australia does not have a 
Bill of Rights, Australia is signatory to the Interna-
tional Convention on the Elimination of All Forms of 
Racial Discrimination (CERD) and the International 
Covenant on Civil and Political Rights (ICCPR) and its 
Optional Protocol. The result of these treaties is Austral-
ia accepting the procedures which allow UN human 
rights bodies to provide redress to individuals who 
claim violations of their rights under the agreements.33 
In response to the international law, Australia has es-
tablished the Australian Human Rights Commission 

31 K. Gelber, above n 25, p. 3.
32 Ibidem, p. 4.
33 P. Babie, above n 27, p. 144 [4.13].

(AHRC) through the Human Rights Equal Opportu-
nity Commission Act 1986 (Cth).34 The AHRC has a 
number of functions concerning human rights such 
as ‘research and education, examining existing and 
proposed legislation for consistency with such rights, 
reporting to Parliament on the need for laws or other 
actions to implement international obligations, and 
examining Acts or practices of Commonwealth author-
ities for consistency with protected rights’.35 In 2011, 
the Commonwealth Parliament enacted the Human 
Rights (Parliamentary Scrutiny) Act 2011 (Cth) which 

requires a Statement of Compatibility to be supplied 
with all new Bills introduced, showing compatibility 
with the human rights treaties Australia is party to.36 
The Human Rights (Parliamentary Scrutiny) Act 2011 
(Cth) also establishes a Parliamentary Joint Committee 
on Human Rights. The Commonwealth Parliament 
has also enacted the Racial Discrimination Act 1975 
(Cth) and the Sex Discrimination Act 1984 (Cth). It is 
the combination of all these Acts and the Committees 
established that are the primary legislative protections 
for human rights in Australia.37

In order for a Commonwealth law to be constitu-
tionally valid in Australia, the law must be supported 

34 Originally named the Human Rights and Equal Opportunity 
Commission. This was renamed the Australian Human Rights 
Commission under the Disability Discrimination and Other 
Human Rights Legislation Amendment Act 2009 (Cth) Sch 3, 
s 1.

35 Babie, above n 27, 144–145 [4.14]; Human Rights Commission 
Act 1986 (Cth) s 11(e). 

36 Babie, above n 27, 145 [4.15].
37 Ibidem, p. 144 [4.13].
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by a constitutional ‘head’ of power. This is derived 
from section 51 of the Constitution. The relation be-
tween international law and the Australian domestic 
legal system is characterised as dualistic – domestic 
law and international law are separate legal systems 
and for an International Treaty to have domestic ef-
fect, it must be brought into domestic legislation or 
domesticated. Thus for the Commonwealth to ratify 
an international law, it must fall within section 51 of 
the Constitution. The head of power within the Con-
stitution that allows the Commonwealth to validly 
domesticate international law is the external affairs 
power. Section 51 (xxix)

The Parliament shall, subject to this Constitution, 
have power to make laws for the peace, order, and 
good government of the Commonwealth with re-
spect to: … external affairs.

It is under the external affairs power that the Com-
monwealth government can incorporate the terms of a 
treaty into domestic law, introduce legislation dealing 
with Australia’s relations with other countries,38 and 
matters that are geographically situated outside of 
Australia.39 On the Commonwealth level, it is theRDA 
which concerns hate speech. The RDA is supported 
by the external affairs power as Australia is party to 
the CERD, and thereby gives effect to the treaty. How-
ever, in order for the Commonwealth government to 
successfully rely upon the external affairs power, a 
number of requirements must be satisfied. Firstly, the 
treaty must be bona fide. Secondly, the subject matter 
of the treaty is a matter of international concern or 
character. Finally, the legislation meets the specificity 
and conformity requirements.40 The implementation 
of the CERD through the external affairs power was 
the basis on which the constitutional validity of the 
RDA was defended when challenged in Koowarta v 
Bjelke-Petersen.41 However, this case was prior to the 
introduction of s 18C which is the provision for hate 

38 R v Sharkey (1949) 79 CLR 121.
39 Polyukhovic v Commonwealth (1991) 172 CLR 501.
40 J. Forrester, L. Finlay, A. Zimmermann, No Offence Intended: 

Why 18C Is Wrong, Connor Court Publishing 2016, p. 25.
41 (1982) 153 CLR 168.

speech law into the RDA. Thus, concerns have been 
raised by academics in Australia whether the sec-
tion concerning hate speech in the RDA satisfy these 
requirements under the external affairs power to be 
constitutionally valid.42 Section 18C has not been 
challenged in the High Court for a decision to be 
made: it is worth considering these arguments about 
the respective legislation.43

A. Constitutional Constraints

The scope of vilification laws in Australia is limited 
by the Australian Constitution, particularly the im-
plied freedom of political communication. The High 
Court has found that there are certain freedoms or 
constraints on government power that can be implied 
from the text and structure of the Constitution. One 
of these is the implied freedom of political communi-
cation. This freedom prevents both Commonwealth 
and State Parliaments from passing laws that would 

‘inappropriately restrict communication on political 
issues’.44

The implied freedom of political communication 
requires the application of the Lange test in which the 
modified in Coleman v Power,45 and McCloy v New 
South Wales.46 It is a two-part test to be used to de-
termine if legislation breaches the implied freedom:
 1. Does the law effectively burden freedom of com-

munication about government or political mat-
ters either in its terms, operation or effect?47

 2. If yes to question 1, are the purposes of the law 
and the means adopted to achieve that purpose 
legitimate, in the sense that they are compatible 
with the maintenance of the constitutionally 
prescribed system of representative government?

 3. If yes to question 2, is the law reasonably appro-
priate and adapted to advance that legitimate 

42 J. Forrester, L. Finlay, A. Zimmermann, above n 41.
43 Ibidem, p. 24.
44 C. M. Evans, Legal Protection of Religious Freedom in Aus-

tralia, Federation Press 2012, p. 181.
45 Lange v Australian Broadcasting Corporation (1997) 189 CLR 

520; Coleman v Power (2004) 220 CLR 1.
46 (2015) 325 ALR 15.
47 Lange v Australian Broadcasting Corporation (1997) 189 CLR 

520, 567.
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object? If not, then the measure will exceed the 
implied limitation on legislative power.

Kent Greenawalt highlights that the origins of 
freedom of speech was due to the need for a social 
protection against governmental tyranny and cor-
ruption.48 Under the framework of Liberalism, the 
government should not interfere with communi-
cation that has no potential for harm, and the gov-
ernment cannot ‘suppress political ideas that pose 
challenges to it, because one aspect of a legitimate 
government is that criticism of those presently in 
power may be entertained’.49 Free speech is founda-
tionally significant for political life and ‘government 
suppression of political messages is particularly dan-
gerous because it can subvert the review of ordinary 
political processes which might serve as a check on 
other unwarranted suppression’.50 On a principled 
basis, and in line with the Introduction to this ar-
ticle, there is no reason these principles would not 
apply in relation to matters of international as well 
as domestic concern. However, this implied protec-
tion for freedom of expression, in Australian law is 
limited to political communication. The significance 
of this implied freedom is founded upon the Liberal 
democratic commitment to citizens making free and 
informed choices.51 Subsequently, it is necessary to 
analyse the key legislation in place governing hate 
speech in Australia, and its relation to the Consti-
tution and international law.

IV. Legislative Framework 

A. Section 18 C

The Commonwealth legislation concerning hate 
speech is found in the RDA. Section 18C stipulates: 

Offensive behaviour because of race, colour or na-
tional or ethnic origin

48 Ibidem, p. 124.
49 K. Greenawalt, Speech, Crime, and the Uses of Language, 

Oxford University Press 1992, p. 11.
50 Ibidem, p. 28.
51 S. Walker, Lange v ABC: the High Court rethinks the “con-

stitutionalisation” of defamation law1998, 5(1),“Murdoch 
University Electronic Journal of Law” 1 [17].

(1) It is unlawful for a person to do an act, oth-
erwise than in private, if:

(a) the act is reasonably likely, in all the circum-
stances, to offend, insult, humiliate or intimi-
date another person or a group of people; and
(b) the act is done because of the race, colour 
or national or ethnic origin of the other per-
son or of some or all of the people in the group.

(2) For the purposes of subsection (1), an act is 
taken not to be done in private if it:

(a) causes words, sounds, images or writing to 
be communicated to the public; or
(b) is done in a public place; or
(c) is done in the sight or hearing of people 
who are in a public place.

(3) In this section:
“public place” includes any place to which the pub-

lic have access as of right or by invitation, whether 
express or implied and whether or not a charge 
is made for admission to the place.

S18D Exemptions
Section 18C does not render unlawful anything 
said or done reasonably and in good faith:

(a) in the performance, exhibition or distribu-
tion of an artistic work; or
(b) in the course of any statement, publica-
tion, discussion or debate made or held for 
any genuine academic, artistic or scientific 
purpose or any other genuine purpose in the 
public interest; or
(c) in making or publishing:

(i) a fair and accurate report of any event or 
matter of public interest; or
(ii) a fair comment on any event or matter 
of public interest if the comment is an ex-
pression of a genuine belief held by the per-
son making the comment.

In the arguments provided by Forrester, Finlay and 
Zimmerman, it is analysed whether s 18C conforms to 
the requirements to be a valid law under the external 
affairs power. Under the second criteria, it is required 
that the subject matter of the treaty be of ‘sufficient 
international significance to make it a legitimate sub-
ject for international cooperation and agreement’ for 
a domestic law to be valid under the external affairs 
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power.52 The development of common law has seen 
this criteria become ‘the existence of international 
character or international concern is established by 
entry by Australia into the Convention or treaty’.53 
Therefore, Australia entering a treaty meets the re-
quirements for this second limb of the external affairs 
power – ‘the very fact that Australia has ratified the 
Convention will be sufficient to satisfy any require-
ment of “international character”’.54

The question whether the legislation meets the 
specificity and conformity requirements of a treaty 
requires the treaty itself be interpreted. On this issue, 
Brennan CJ stated:

In interpreting a treaty, it is erroneous to adopt a rig-
id priority in the application of interpretative rules. 
The political processes by which a treaty is negotiated 
to a conclusion preclude such an approach. Rath-
er … it is necessary to adopt a holistic but ordered 
approach. The holistic approach to interpretation 
may require a consideration of both the text and the 
object and purpose of the treaty in order to ascertain 
its true meaning. Although the text of a treaty may 
itself reveal its object and purpose or at least assist in 
ascertaining its object and purpose, assistance may 
also be obtained from extrinsic sources. The form 
in which a treaty is drafted, the subject to which it 
related, the mischief that it addresses, the history 
of its negotiation and comparison with earlier or 
amending instruments relation to the same subject 
may warrant consideration in arriving at the true 
interpretation of its text.55

Upon analysis of the treaty to understand its spec-
ificity requirements, the case of Victoria v Common-
wealth,56 held that 

When a treaty is relied on under s 51(xxix) to support 
a law, it is not sufficient that the law prescribes one 

52 R v Burges; Ex parte Henry (1936) 55 CLR 608, 658 (Starke J.).
53 Commonwealth v Tasmania (1983) 158 CLR 1, 125 (Mason J.).
54 J. Forrester, L. Finlay, A. Zimmermann, above n 41, p. 28.
55 A v Minister for Immigration and Ethnic Affairs 1997) 190 

CLR 225, 231 (Brennan C. J.).
56 (1996) 187 CLR 416.

of a variety of means that might be thought appro-
priate and adapted to the achievement of an idea. 
The law must prescribe a regime that the treaty has 
itself defined with sufficient specificity to direct the 
general course to be taken by the signatory states.57

Therefore, a treaty cannot be ‘primarily aspirational’ 
because if it is, it fails to impose reasonable specific 
legal obligations on Australia.58 The consequence of 
failing to impose specific obligations is it does not 
provide a constitutionally sound basis for domestic 
legislation under the external affairs power.59 Pape v 
Federal Commissioner of Taxation,60 highlights that the 
treaty must avoid excessive generality. Article 4(a) of 
the CERD adds specific action for States to implement:

[States] shall declare an offence punishable by law 
all dissemination of ideas based on racial superior-
ity or hatred, incitement to racial discrimination, 
as well as all acts of violence or incitement to such 
acts against any race or group of persons of anoth-
er colour or ethnic origin, and also the provision 
of any assistance to racist activities, including the 
financing thereof.61

Therefore, the constitutional validity of s 18C under 
the external affairs power depends upon conformity 
to the treaty which is being domesticated. Through 
legislation, the Commonwealth Parliament can choose 
how the obligations of the treaty will be given effect, 
however, the means that are chosen must be consid-
ered reasonably capable of being adapted to achieving 
the goal of the treaty.62

57 Ibidem, p. 486 (Brennan C. J., Toohey, Gaudron, McHugh 
and Gummow J. J.).

58 J. Forrester, L. Finlay, A. Zimmermann, above n 41, p. 28.
59 Ibidem.
60 (2009) CLR 1, 162 (Heydon J.).
61 UN General Assembly, International Convention on the Elim-

ination of All Forms of Racial Discrimination, 21 December 
1965, United Nations, Treaty Series, vol. 660, art 4(a).

62 J. Forrester, L. Finlay, A. Zimmermann, above n 41, p. 35; 
Victoria v Commonwealth(1996) 187 CLR 416, 487 (Brennan 
C. J., Toohey, Gaudron, McHugh and Gummow J. J.) (‘Indus-
trial Relation Act Case’).
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However, it has been suggested by Forrester, Finlay 
and Zimmerman that Article 4 directs State Parties to 
do a ‘Herculean task’.63 It is described as Herculean 
because it is not impossible, but it is extremely difficult. 
The task is to enact laws prohibiting expression based 
on the emotion of hatred, which carries the risk of ‘one 
person’s harmless opinion [being] another person’s 
hate speech’.64 Although laws are concerned with sub-
jective intention of individuals such as mens rea, these 
laws are concerned with ‘states of mind [that] pertain 
to knowing or volition and not feeling’.65 Laws rarely 
prohibit conduct embodying or creating emotions, 
and the question needs to be asked whether the law 

‘should impose liability on expression that creates an 
emotional response in other people’.66 The difficulty 
found in s 18C is the criteria of ‘offence, insult and 
humiliation’ which constitute hate speech. Offence, 
insult and humiliation describe emotions; however, 
they are ‘substantially different from hatred. They are 
substantially different in degree if not in kind’.67 The 
problem facing Australia is that s 18C does not require 
actual offence, insult or humiliation to be caused, but 
simply that the speech is ‘reasonably likely’ to offend, 
insult or humiliate.68 If s 18C is contrasted with Article 
4 of CERD, then we see that s 18C is cast significantly 
broader than what it required under the treaty. Article 
4 requires people to ‘avoid conduct that manifests or 
creates hate towards people of a certain race, colour 
or ethnicity. By contrast, under s 18C, people need to 
avoid conduct that creates offence, insult or humil-
iation in certain groups or sub-groups’.69 As will be 
seen from Canada in the Whatcott decision,70 this 
broad language would not have survived in Canada.

63 J. Forrester, L. Finlay, A. Zimmermann, above n 41, p. 39.
64 Ibidem, p. 41.
65 Ibidem, p. 39.
66 Ibidem.
67 Ibidem, p. 45.
68 Ibidem, p. 49; Racial Discrimination Act 1975 (Cth) s 18C(1)

(a).
69 J. Forrester, L. Finlay, A. Zimmermann, above n 41, p. 49.
70 Saskatchewan (Human Rights Commission) v Whatcott (2013) 

SCC 11. The Canadian Court found that the provision at issue 
was only partly valid. It struck the phrase ‘ridicules, belittles, 
or otherwise affronts the dignity of ’ from the Human Right 
Code as setting the bar too low on hate speech, and not being 

B. Case Law Interpretation of section 18 C

Case law differs concerning how broadly ‘offence’, 
‘insult’, ‘humiliation’, and ‘intimidation’ are inter-
preted. A number of Australian cases have interpret-
ed these terms narrowly, requiring that the act that 
offends, insults, humiliates or intimidates evidence 
hatred to breach s 18C.71 If s 18C requires that the 
relevant act evidence ‘racial hatred’, such as incite-
ment to violence, then s 18C’s conformity to Article 4 
would be much easier to establish.72 In Creek v Cairns 
Post Pty Ltd, Keifel J stated that ‘to “offend, insult, 
humiliate or intimidate” are profound and serious 
effects, not to be likened to mere slights’.73 However, 
more authoritative cases have not limited s 18C to acts 
evidencing hatred and have taken a much broader in-
terpretation. In Jones v Scully,74 Hely J stated ‘in the 
absence of any statutory definition of the words, it is 
appropriate that the words be given their ordinary 
English meanings.75 The leading case considering s 
18C in the Federal Court is Jones v Toben.76 In this 
case, Toben posted material on the internet that denied 
the Holocaust and vilified Jewish people. He suggest-
ed that the gas chambers at Auschwitz were unlikely 
and that some Jewish people, for improper purposes 
including financial gain, had exaggerated the number 
of Jews killed during World War II.77 The complaint 
made to the Human Rights and Equal Opportunity 
Commission had found the material to be in breach 
of the RDA. The complainant then applied to the 
Federal Court to enforce the determination.78 In the 

rationally connected to the goal of addressing systemic dis-
crimination. This language is similar to some that continues 
to exist in Australia.

71 J. Forrester, L. Finlay, A. Zimmermann, above n 41, p. 17; 
Bryant v Queensland Newspapers Pty Ltd [2007] HREOCA 23.

72 J. Forrester, L. Finlay, A. Zimmermann, above n 41, p. 17.
73 Creek v Cairns Post Pty Ltd [2001] FCA 1007; (2001) 112 FCA 

352, 356 [16] (Kiefel J.).
74 Jones v Scully [2002] FCA 1080.
75 Ibidem; (2002) 120 FCR 243, 269 [102] (Hely J.).
76 [2002] FCA 1150.
77 Racial Vilification Law in Australia, Race Discrimination 

Unit, HREOC, https://www.humanrights.gov.au/publica-
tions/racial-vilification-law-australia(accessed in October 
2002)

78 Ibidem.
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case, Carr J endorsed a broader view of interpreting 
‘offend, insult, humiliate or intimidate’:

In my view, the Convention can be seen to be di-
rected not only at acts of racial discrimination and 
hatred, but also to deterring public expressions of 
offensive racial prejudice which might lead to acts 
of racial hatred and discrimination. 
In my opinion it is clearly consistent with the provi-
sions of the Convention and the [ICCPR] that a State 
Party should legislate to ‘nip in the bud’ the doing 
of offensive, insulting, humiliating or intimidating 
public acts which are done because of race, colour 
or notational or ethnic origin before such acts can 
grow into incitement or promotion of racial hatred 
or discrimination.79

The court adopted the approach in Jones v Scully80 
and proceeded to interpret the words ‘offend, insult, 
humiliate or intimidate’ in accord with their ordi-
nary meaning:

Offend
“to irritate in mind or feelings; cause resentful dis-
pleasure in” (Macquarie)

“to hurt or wound the feelings or susceptibilities of; 
to be displeasing to or disagreeable to; to vex, an-
noy, displease, anger; now esp. To excite a feeling of 
personal annoyance, resentment, or disgust in (any 
one). (Now the chief sense).” (Oxford)

Insult
“to treat insolently or with contemptuous rudeness, 
affront.” (Macquarie)

“to assail with offensively dishonouring or contemp-
tuous speech or action; to treat with scornful abuse 
or offensive disrespect; to offer indignity to; to af-
front, outrage.” (Oxford)

Humiliate

79 Toben v Jones [2003] FCAFC 137; (2003) 129 FCR 505, 524–525 
[19]–[20] (Carr J); J. Forrester, L. Finlay, A. Zimmermann, 
No Offence Intended: Why 18C Is Wrong, Connor Court 
Publishing 2016, p. 18.

80 Jones v Scully [2002] FCA 1080.

“to lower the pride or self-respect of; cause a painful 
loss of dignity to; mortify.” (Macquarie)

“to lower or depress the dignity or self-respect of; to 
subject to humiliation; to mortify.” (Oxford)

Intimidate
“to make timid, or inspire with fear; overawe; cow.” 
(Macquarie)

“to render timid, inspire with fear; to overawe, cow; 
in modern use esp. to force or deter from some ac-
tion by threats or violence.” (Oxford)81

Given these interpretations, s 18C is not confined to 
profound or serious instances of offence, insult or hu-
miliation. No further qualification is given to ‘offensive 
behaviour’ other than it is based on racial hatred – ‘it 
appears that relatively minor offensive acts are covered 
if they are based on racial hatred’.82 Furthermore, s 
18C requires no intent to promote hatred. The stand-
ard of proof is on the balance of probabilities that an 
act be reasonably likely to offend, insult or humiliate a 
group because of their race, colour or national or eth-
nic origin. Indeed, Australian courts have ‘rejected the 
requirement to prove that acts breaching s 18C must be 
based on radical hatred’.83 Forrester, Finlay and Zim-
merman argue that issues arise from this approach: 

Acts that humiliate appear to be more serious than 
acts that offend or insult … humiliation may involve 
mortification, a painful loss of dignity, or a lowering 
of self-respect or pride. Conceptually, humiliation may 
involve serious harm to a person who is subjected to acts 
that degrade or dehumanise them. However, humiliation 
may fall well short of degradation or dehumanisation. 
In government or political matters, people commonly 

“stake their pride” in an idea, issue, cause, or position 
in which they believe. They may not like having their 
beliefs challenged, let alone mocked or shown to be 
problematic or false. Further, if the challenge succeeds 
in demonstrating as belief risible or wrong, then the 
person holding the belief may well feel humiliated.84

81 Jones v Toben [2002] FCA 1150, 90, consulting the Macquarie 
Dictionary 2nd ed and The Oxford English Dictionary 2nd ed.

82 J. Forrester, L. Finlay, A. Zimmermann, above n 41, p. 20.
83 Ibidem, p. 82; Tobin
84 J. Forrester, L. Finlay, A. Zimmermann, above n 41, p. 20.
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Jones v Toben85 adopted the approach in Hagan v 
Trustees of the Toowoomba Sports Ground Trust,86 
in which Drummond J stated:

It is apparent from the wording of s18C(1)(a) that 
whether an act contravenes the section is not gov-
erned by the impact the act is subjectively perceived 
to have by a complainant. An objective test must be 
applied in determining whether the act complained 
of has the necessary offensive, insulting, humil-
iating or intimidatory quality for it to be within 
the sub-section. The question so far as s18C(1)(a) 

is concerned is not: how did the act affect the par-
ticular complainant? But rather would the act, in 
all the circumstances in which it was done, be likely 
to offend, insult, humiliate or intimidate a person 
or a group of people of a particular racial, national 
or ethnic group?

The Bill requires an objective test to be applied 
by the Commission so that community standards 
to behaviour rather than the subjective views of the 
complainant are taken into account.87

85 [2002] FCA 1150.
86 [2000] FCA 1615.
87 Hagan v Trustees of the Toowoomba Sports Ground Trust 

[2000] FCA 1615, [15].

Following Drummond J’s reasoning, Forrester, Fin-
lay and Zimmerman argue that s 18C fails the require-
ment of being considered appropriate or adapted to 
the purpose of Article 4 of the CERD.

The relevant purposes of Article 4 are to prohibit 
speech based on racial hatred, and speech that amounts 
to incitement to racial hatred. Further, Article 4 re-
quires due regard to the guarantee of freedom of ex-
pression in Article 5. This freedom entails a very broad 
range of expression, including expression that offends, 
insults or even humiliates. Section 18C does not re-
quire acts that offend, insult or humiliate to be based 

on racial hatred or to amount to incitement to racial 
hatred. Rather, the minimum threshold s 18C sets are 
acts that are reasonably likely to offend.88

Due to s 18C overreaching the purposes of the Ar-
ticle 4 CERD, Forrester, Finlay and Zimmerman thus 
argue that s 18C would fail at being constitutionally 
valid under the external affairs power.89 Although 
the High Court of Australia has not considered the 
constitutional validity of s 18C, the Federal Court in 
Jones v Toben considered the question of s 18C’s con-
stitutional validity under the external affairs power. 
In this case, the Court held that the external affairs 
power through the CERD supports s 18C.90 Despite s 

88 J. Forrester, L. Finlay, A. Zimmermann, above n 41, p. 89.
89 Ibidem, p. 241.
90 Ibidem, p. 24.

Despite s 18C not being considered yet by the 
High Court, the terminology ‘offend, insult or 
humiliate’ is cause for grave concern. Firstly, 
because it is based upon feelings produced in 
another and not an objective test, and secondly, 
there is no defining limit as to what counts 
as offensive, insulting or humiliating.
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18C not being considered yet by the High Court, the 
terminology ‘offend, insult or humiliate’ is cause for 
grave concern. Firstly, because it is based upon feelings 
produced in another and not an objective test, and sec-
ondly, there is no defining limit as to what counts as 
offensive, insulting or humiliating. Subsequently, Aus-
tralia finds itself in a paradoxical situation. On the one 
hand, the role of the government is to accommodate 
for the multicultural pluralist society by maintaining 

‘neutrality’. On the other hand, the government is to 
restrict the freedom of citizens if it is to prevent harm. 

Within the legal framework of s 18C ‘offence, insult 
or humiliate,’ the government must intervene at the 
individual level for any emotional harm that could be 
construed under these categories. Thus the stance of 
neutrality begins to erode as conflicting goods cannot 
be fully accommodated.

Furthermore, religious freedom has become an issue 
within Australia, particularly after the plebiscite for 
legalising same-sex marriage. However, at the Com-
monwealth level, there are as yet no laws against hate 
speech towards religion. As retired High Court judge 
Dyson Heydon highlighted

in the highly controversial s 18C, para (1)(b), selects 
as a requirement for unlawfulness the doing of an 
act “because of the race, colour or national or ethnic 
origin of [a] person or of some or all of … people in 
[a] group” – but not religion. If s 18C is to stay, why 
is religion not given the protection it affords? … It 
is true that s 351 of the Fair Work Act 2009 (Cth) 
prohibits employers from taking adverse action 
against an employee on religious grounds, subject 
to exceptions for certain actions taken against staff 

members of religious institutions. Outside that field 
religious persons are left without protection, unless 
it is to be found in state law. However, in the An-
ti-Discrimination Act 1977 (NSW), for example, 
there is no protection for religious activity as such. 
There are protections for the incitement of hatred 
on the ground of race in s 20C(1). “Race” is defined 
as including “colour, nationality, descent and ethnic, 
ethno-religious or national origin”. This leaves out 
religious origin other than “ethno-religious” origin.91

Whether Australian courts will narrow the over-
broad language or whether a political remedy is need-
ed remains to be seen: the difference between the two 
countries in this respect is marked. The Canadian 
Supreme Court struck the phrase ‘ridicules, belittles, 
or otherwise affronts the dignity of ’ from the Human 
Right Code as setting the bar too low on hate speech, 
and not being rationally connected to the goal of ad-
dressing systemic discrimination.92 One wonders how 
different from ‘ridicules, belittles, or otherwise affronts 
the dignity of ’ is from the Australian language of: ‘of-
fend, insult, humiliate or intimidate.’ If weight is put 
on intimidation in relation to threats of, say, ‘violence’ 
or ‘incitement’ then hatred is connected to genuine 
fear rather than the lower barrier (seen now so com-
monly on many university campuses) of ‘hurt feelings.’

91 D. Heydon, The inaugural PM Glynn Lecture’ PM Glynn Insti-
tute – Australian Catholic University https://www.pmglynn.
acu.edu.au/news/the-inaugural-pm-glynn-lecture-by-the-
honourable-dyson-heydon-ac-qc (accessed on 17 October 
2017).

92 P. Babie, above n 27, p. 172.

To attempt to strip out all contrary claims 
to truth from civil discourse would be to undercut 
the nature of the freedoms themselves if these 
freedoms are understood properly.
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The difficulty with religious matters is that adherents 
wish to espouse the truth as they see it and understand 
that religion is about the nature of what is true. The 
right to religious liberty in International Law (Article 
18 of the ICCPR) includes after all not just the right to 
hold a religious belief but the right to teach, manifest 
and disseminate such a belief. To attempt to strip out 
all contrary claims to truth from civil discourse would 
be to undercut the nature of the freedoms themselves if 
these freedoms are understood properly. From Victoria, 
the principle case, Catch the Fire Ministries Inc&Ors v 
Islamic Council of Victoria Inc.93 showed that under the 
Victorian legislation as it stood then, one could incite 
religious hatred without even the intention to do so 
and without any proof that hatred, contempt, revulsion 
and ridicule directly ensued. This case demonstrated 
that the Victorian legislation had backfired. The in-
tent of religious vilification legislation is to promote 
social cohesion and tolerance yet, as one commenta-
tor remarked: ‘nor do I think the object of religious 
harmony will be promoted by organising witnesses 
to go along to meetings of other religions to collect 
evidence for the purpose of later litigation’.94 Catch 
the Fire Ministries showed that to seek to constrain 
someone from declaring that his own religion was 
correct, and another religion incorrect, constitutes 
the impairment of a speaker’s freedom of religion.95 
According to Article 18 of the Universal Declaration 
of Human Rights (UDHR) everyone has a right to the 
‘freedom to change his religion or belief ’. Important-
ly, this should logically involve the freedom to hear 
the arguments about why one should or should not 
change one’s religion.96 Just as the United Kingdom 
was mindful of this case when drafting their Racial 
and Religious Hatred Act 2006 (UK),97 so the drafting 
of a Federal Act which seeks to address the various 

93 [2006] VSCA 284.
94 Peter Costello, MP, Address to National Day of Thanksgiving 

Commemoration, Scots Church Melbourne (29 May 2004).
95 P. Parkinson, Religious Vilification, Anti-Discrimination 

Laws and Religious Minorities in Australia: The Freedom to 
be Different, “Australian Law Journal”, 2007, vol. 81, p. 954.

96 N. Foster (in:) P. Babie, N. Rochow, Freedom of Religion under 
Bill of Rights, University of Adelaide Press 2010, p. xi–11, 69.

97 Ibidem, p. 66.

ways of discriminating against people on the basis of 
religion need to avoid the Victorian model.98

V. States and territories 
The states and territories provide somewhat wider 

legislation protection against discrimination then 
found in Commonwealth legislation. For example, 
human rights legislation in the ACT and Victoria – 
the Human Rights Act 2004 (ACT) (‘ACT HRA’) and 
the Charter of Human Rights and Responsibilities Act 
2006 (Vic) (‘Victorian Charter’) – expands the power 
of administrative bodies in those jurisdictions to mon-
itor human rights violations.99 The ACT HRA protects 
a range of freedoms and individual rights such as, 
the right to freedom of thought, conscience, religion, 
and belief,100 and the right to freedom of expression, 
the right to take part in public life.101 The ACT HRA 
does contain two significant limitations. Firstly, only 
individuals have human rights.102 Secondly, none of 
the rights are absolute – ‘Human rights may be sub-
ject to reasonable limits set by Territory laws that be 
demonstrably justified in a free and democratic socie-
ty’.103 This limitation language is consistent with many 
limiting provisions such as, for example, Section 1 of 
the Canadian Charter of Rights and Freedoms (Con-
stitution Act, 1982).

In New South Wales, criminal offences for serious 
vilification have been relocated to the Crimes Act 1900 
(NSW), as a result of legislation that came into force 
on 13 August 2018. The Crimes Amendment (Public-
ly Threatening and Inciting Violence) Act 2018(NSW) 
created a single new offence within the Crimes Act 
1900 of publicly threatening or inciting violence on 
the grounds of race, religion, sexual orientation, gen-
der identity, intersex status and HIV/AIDS status.104 
Within this new offence, it is irrelevant whether the 

98 I acknowledge here a helpful paper produced by John Brazier, 
a law student at the University of Notre Dame School of Law 
(November 2018).

99 P. Babie, above n 27, p. 145 [4.16].
100 Human Rights Act 2004 (ACT) s 14.
101 Ibidem, s 16.
102 Ibidem, s 6.
103 Ibidem, s 6.
104 Crimes Act 1900 (NSW) s 93Z.
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offender’s assumptions or beliefs about the race, reli-
gion, sexual orientation, gender identity, intersex sta-
tus and HIV/AIDS status were correct. A person may 
still be found guilty if they intentionally or recklessly 
threaten or incite violence. There is no need to prove 
actual incitement to violence, just that the public act 
was capable of inciting violence.105

Only Queensland, Tasmania and Victoria have en-
acted statutes that explicitly prohibit religious vilifica-
tion.106 In other jurisdictions, overlapping definitions 
of religion and race/ethnicity occur where the defi-
nition of ‘racial’ in racial vilification laws can extend 

to groups that share a common religious tradition as 
part of their ethnicity (such as Sikhs and Jews). Thus, 
racial vilification laws give some protection to some 
groups that might also be considered to be religious. 
However, this protection is not comprehensive and is 
not a protection from religious hate speech as such.107

In Victoria, the Racial and Religious Tolerance Act 
2001 (Vic) states:

A person must not, on the ground of the religious 
belief or activity of another person or class of per-
sons, engage in conduct that incites hatred against, 
serious contempt form or revulsion or severe ridicule 
of, that other person or class of persons.108

105 Anti-Discrimination Board of NSW, ‘Changes to Vilification 
Laws’ http://www.antidiscrimination.justice.nsw.gov.au/
Pages/news%20articles/changes-to-serious-vilification-laws.
aspx.

106 C. M. Evans, above n 45, p. 172.
107 Ibidem.
108 Racial and Religious Tolerance Act 2001 (Vic) s 8.

Professor Carolyn Evans has noted the complicated 
relationship that laws which prohibit religious vilifi-
cation or religious hate speech have with religious 
freedom. At its worst speech demonising and dehu-
manising groups has been a preparation for serious 
crimes including genocide against others. On the 
other hand, laws against religious vilification, par-
ticularly if drawn too widely, can chill certain kinds 
of religious expression and unduly limit what might 
be valid religious criticisms.109 In addition, religious 
and moral viewpoints might well provide important 
background to opinions on politics, trade, immigra-

tion, medical issues and a host of areas that may be 
considered controversial exciting emotions and ‘feel-
ings’ that could lead to feelings of concern, unrest and 
discontent – but such expressions are part and parcel 
of living in an open society where discussion and dis-
agreement generate both heat and light sometimes in 
equal measure.

What is at issue is the weighing two competing 
rights found in international law under the ICCPR: 

Article 19 – 

1. Everyone shall have the right to hold opinions 
without interference.
2. Everyone shall have the right to freedom of ex-
pression; this right shall include freedom to seek, re-
ceive and impart information and ideas of all kinds, 
regardless of frontiers, either orally, in writing or 
in print, in the form of art, or through any other 
media of his choice.

109 C. M. Evans, above n 45, p. 171.

Laws against religious vilification, particularly 
if drawn too widely, can chill certain kinds 
of religious expression and unduly limit 
what might be valid religious criticisms.
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3. The exercise of the rights provided for in para-
graph 2 of this article carries with it special duties 
and responsibilities. It may therefore be subject to 
certain restrictions, but these shall only be such as 
are provided by law and are necessary:
(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public 
order (ordre public), or of public health or morals.

And 
Article 20(2) – 

Any advocacy of national, racial or religious hatred 
that constitutes incitement to discrimination, hos-
tility or violence shall be prohibited by law.

What Articles 19 and 20 do, therefore, is uphold 
the rights of expression but only to the limit where 
there is damage to the ‘rights or reputations’ of oth-
ers, necessary protections for public order and for the 
incitement to discrimination, hostility or violence. 
What constitutes ‘discrimination’ and reputational 
interests must be serious if the important freedoms 
guaranteed by Article 19 are not to be watered down 
unduly by the internal restrictions.

VI. Cases and complaints 
The number of cases that have been heard concern-

ing vilification is limited. Nonetheless, the cases are sig-
nificant to turn to as they outline developments in the 
common law. In the Catch the Fire Ministries Case,110 
a complaint was lodged by the Islamic Council of 
Victoria (ICV) under Victorian law against the Catch 
Fire Ministries Inc, an evangelical Christian church. 
The church had conducted a seminar, published a 
newsletter, and published an article on the church’s 
webpage stating that the Koran promotes violence 
and that Islam denies women equal value.111 The ICV 
claimed this attacked the Islamic faith and breached 
s 8 of Racial and Religious Tolerance Act 2001 (Vic). 
Catch the Fire claimed that its statements were accu-

110 Islamic Council of Victoria v Catch the Fire Ministries Inc 
[2004] VCAT 2510;(2006) 15 VR 207 (‘Catch the Fire Minis-
tries Case’).

111 C. M. Evans, above n 45, p. 176.

rate, that its actions were reasonable and undertaken 
in good faith, and that the seminar and publications 
were ‘for a genuine religious purpose and in the pub-
lic interest’.112 When this complaint was heard at the 
Victorian Civil and Administrative Tribunal, Higgins 
J upheld the complaint as ‘the cumulative effect of the 
statements and publications … were likely to incite 
others to religious hatred, contempt and ridicule’.113 
This was successfully appealed by Catch the Fire but 
was settled outside of court, ‘leaving the key question 
of whether the conduct amounted to vilification unre-
solved’.114 However, in the Court of Appeal’s decision 
to allow the appeal, the judges found that ‘incitement 
includes both words and actions that actually incite 
others, and also those that are calculated to encourage 
incitement but do not have that effect in practice. This 
makes it easier to bring a case as it is not necessary to 
show actual incitement of those listening’.115 Howev-
er, the Act does not ‘prohibit statements concerning 
the religious beliefs of a person or group of persons 
simply because they may offend or insult the person 
or group of persons’.116 The Court thus distinguished 
that which incites from that which is merely offensive. 

The Court also considered what was required to fall 
within the exception for a ‘genuine religious purpose.’ 
The requirement that conduct be in good faith is a 
subjective test, so that the person making the state-
ment had to be acting in good faith. Nettle JA stated:

[members of society] acknowledge that there will be 
differences in views about other peoples’ religions. 
To a very considerable extent, therefore, they toler-
ate criticism by the adherents of one religion of the 
tenets of another religion; even though some and 
perhaps to most in society such criticisms may ap-
pear ill-informed or misconceived or ignorant or 
otherwise hurtful to adherents of the latter faith. It 
is only when what is said is so ill-informed or mis-

112 Ibidem, p. 177.
113 Ibidem, p. 177.
114 Ibidem, p. 177.
115 Ibidem, p. 178; Islamic Council of Victoria v Catch the Fire 

Ministries Inc (2006) 15 VR 207, 254.
116 Islamic Council of Victoria v Catch the Fire Ministries Inc 

(2006) 15 VR 207, 212 (Nettle J. A.)
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conceived or ignorant or so hurtful as to go beyond 
the bounds of what tolerance should accommodate 
that it may be regarded as unreasonable.117

Nettle JA also found that the conduct need not be 
motivated by an intention to incite hatred, contempt 
and so forth on the basis of religion. He considered 
that it is enough that the ‘conduct incite hatred or 
other relevant emotion towards a person or group of 
persons which is based on their religious beliefs’.118 
This raises interesting questions as to how we are to 
measure the relevant emotion towards a person or 
group. For example, if atheists say that religions are 
irrational, that carries with it ‘implications about the 
intellectual qualities of those who believe in them’.119 It 
would therefore seem that all vilification laws should 
be restricted to incitement of violence which would 
fall under criminal law, or a measurable objective test 
for damage such as Post Traumatic Stress Disorder 
(PTSD), falling under civil law.120

In Kanapathy v In De Braekt,121 the defendant did 
not want to undergo a security check and called the 
complainant a ‘Singaporean prick’. It was found that 
the words were reasonably likely to offend, insult, 
humiliate or intimidate.122 From the meaning of the 
words, and the manner and context of its use, the 
abuse was more than ‘mere slights’.123 Furthermore, 
whether the act was done for two or more reasons 

‘where one of the reasons is the national origin of a 
person, whether or not it is the dominant reason or a 
substantial reason for the doing of the act, nevertheless 
means that for the purposes of s. 18C of the RDA, the 
act is taken to be done because of the person’s national 
origin’.124 The Court held that a civil wrong had been 
established under s 18C of the RDA.

117 Ibidem, p. 242 (Nettle JA).
118 Ibidem, p. 214 (Nettle JA).
119 C. M. Evans, above n 45, p. 176, 180.
120 I. T. Benson, Action Lecture 2017: Civic Virtues and the Politics 

of “Full Drift Ahead(in:) The Centre For Independent Studies 
(Occasional Paper 155) 2017, p. 10.

121 (No. 4) [2013] FCCA 1368.
122 Kanapathy v In De Braekt (No. 4) [2013] FCCA 1368, 37 

(Lucev J.).
123 Ibidem, p. 38.
124 Ibidem, p. 40.

In Campbell v Kirstenfeldt,125 Ms Campbell lodged 
a complaint about the conduct of her former neigh-
bour, Mr Kirstenfeldt. The conduct was continuous 
name calling such as ‘nigger’, ‘coon’, ‘black mole’. It 
was decided that the act was done ‘clearly because 
of her race or colour because of the use of the word 

“black”’.126 Mr Kirstenfeldt was found to be in breach 
of s 18C and was ordered to apologise and pay and 
pay $7 500 in damages.

In Clarke v Nationwide News,127 an Aboriginal wom-
an, who was the mother of three young people killed in a 
car accident, complained about readers’ comments about 
the incident posted on ‘perthnow.com.au’. The Court 
considered whether the publication of the comments 
were objectively reasonably likely, in all the circumstanc-
es, to offend, insult or humiliate, and considered ‘the 
comments from the perspective of the applicant herself, 
who says she was the target of the comments, or of a 
group or subgroup of which the applicant is a member 
[the Aboriginal community]’.128 The comments stated 
that young Aboriginal children learn how to steal cars 
and start them without a key due to the families’ crimi-
nal history – implying that because they were Aboriginal, 
their families had a criminal history.129 It was held that 
the website that published the comments contravened 
s 18C. The company was ordered to remove the com-
ments and pay $15,624 in compensation.

What these cases and academic commentary cited 
show is that there is a considerable ‘live debate’ about 
calls for protection against hatred alongside calls for nar-
rowing the broad language of s 18C so that it is more in 
line with other countries such as Canada. What popular 
discussions about ‘hot button issues’ show is that where 
disagreement is likened to ‘lack of respect’ and lack of 
respect is ratcheted up to ‘attacks on dignity’ then claims 
of ‘hatred’ will not be far behind. Where disagreement 
with matters close to the heart of a polity such as issues 
relating to life and citizenship and related issues such as 
immigration (see the final section of this article dealing 

125 [2008] FMCA 1356.
126 Ibidem, p. 31.
127 Clarke v Nationwide News Pty Ltd trading as The Sunday 

Times [2012] FCA 307.
128 Ibidem, p. 187.
129 Ibidem, p. 208.
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with the recent Global Compact on Migration), claims 
of lack of sensitivity or exclusion can all too readily be 
viewed as and argued for or against as hatred when they 
are, lacking incitement, nothing of the sort.

In heated cultural climates such as those of many 
Western countries, calls for widening laws in relation 
to hatred ought to be viewed with suspicion unless 
these are geared closely to actual incitement of violence. 
Terming religious views of heterosexual marriage or 
the nature of men and women as ‘male’ or ‘female’ and 
rejections of the ideology of transgenderism ‘hatred’ 
are signs of the times but the law and politics must 

act to ensure that the novel viewpoints of some do 
not become clubs with which to beat others. Genu-
ine diversity and pluralism require disagreement and 
the goal of civil education and citizenship is to create 
cultures that respect other viewpoints (within reason) 
while not succumbing to the strident voices of the few. 
Protection of minorities is a noble goal but allowing 
new or minority opinions to trump traditions and 
majorities is neither implied by nor justified by any 
proper understanding of justice.

VII. Policy considerations

A. The Emerging Debate in Australia about a 
National Religious Discrimination Act

On 14 December 2018, the Expert Panel of the 
Ruddock Commission released their Report on the 
Religious Freedom Review in Australia following 
an inquiry into religious protections occasioned by, 
amongst other things, legalisation allowing same-
sex marriage in Australia.130 The Expert Panel stated 

130 The Expert Panel, Religious Freedom Review, Report (2018), 
https://www.ag.gov.au/RightsAndProtections/Human-

that there is an inconsistency across Australia with 
regards to anti-vilification laws.131 Each State and 
Territory, except for the Northern Territory, has either 
civil or criminal provisions prohibiting hate speech in 
relation to race. The Australian Capital Territory has 
the most extensive provisions regarding hate speech, 
covering disability, gender identity, HIV/AIDS status, 
intersex status, religious conviction, and sexuality in 
addition to race.132 Contrasting current Australian 
anti-vilification law with international law, the Ex-
pert Panel stated:

Article 20 of the ICCPR does not prohibit hate speech 
as such. Article 20 has a ‘responsive character’, being 
intended to ‘combat the horrors of fascism, racism 
and National Socialism at their roots’, by prevent-
ing the type of incitement and hatred that would 
lead to the systematic violation of the rights to life 
(article 6) and equality (article 7). It is directed at 
the shaping of public opinion rather than targeted 
acts of hatred …133
Article 20 of the ICCPR is concerned only with vili-
fication. It is important to distinguish between vilifi-
cation and other restrictions on speech. Vilification 
is concerned with advocacy of hatred that incites 
discrimination, hostility or violence. It is intended to 
capture speech addressed to an individual or group 
in society inciting them to discrimination, hostility 
or violence towards another individual or group.134

Rights/Documents/religious-freedom-review-expert-pan-
el-report-2018.pdf.

131 Ibidem, p. 84 [1.340].
132 Ibidem [1.340].
133 Ibidem, p. 84 [1.339].
134 Ibidem, p. 85 [1.344].

Law and politics must act to ensure that 
the novel viewpoints of some do not become 
clubs with which to beat others.
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Recommendation 15 of the Commission stated 
that: The Commonwealth should amend the Racial 
Discrimination Act 1975, or enact a Religious Discrim-
ination Act, to render it unlawful to discriminate on 
the basis of a person’s ‘religious belief or activity’, in-
cluding on the basis that a person does not hold any 
religious belief. In doing so, consideration should be 
given to providing for appropriate exceptions and 
exemptions, including for religious bodies, religious 
schools and charities.

The suggestion that Australia finally enact a Reli-
gious Discrimination Act, in parallel with other as-
pects of Australia’s obligations under the ICCPR, has 
been met with wide support from across Australian 
society. How and indeed, whether, the legislature will 
respond with adequate safeguards in the form, ideal-
ly, of a separate Act to protect religious believers and 
their communities (as well as those without religious 
views as the Ruddock Commission was keen to point 
out) remains to be seen.

Professor Neil Foster has commented that, with 
respect to religious vilification:

…it is not the intention of the Government to include 
in such a Bill a provision regarding offensive, humil-
iating or insulting behaviour, such as that contained 
in Section 18C of the Racial Discrimination Act be-
cause, as the Expert Panel noted, the entrenchment 
of laws regarding blasphemy would be a retrograde 
step which the Government considers would place 
too great a burden on the freedom of expression in 
Australia. Relatedly, the Government will consult 
with the States and Territories on the terms of the 
potential reference to the Australian Law Reform 
Commission to give further consideration to how best 
to amend current Commonwealth anti-discrimina-
tion legislation to prohibit the commencement of any 
legal or administrative action pursuant to State-based 
anti-discrimination legislation analogous to Section 
18 C of the Racial Discrimination Act, that seeks to 
claim offence, insult or humiliation because a person 
or body expresses a view of marriage as it was defined 
in the Marriage Act before being amended in 2017.135

135 Personal communication on file with the author (December, 
2018).

Not only will the Government not introduce as 
18C equivalent, it looks as if, says Professor Foster, 
the Government is serious about cutting back the 
reach of the State of Tasmania’s Anti-Discrimination 
Act 1998 (Tas) s 17 which has the broadest reach of 
all the anti-vilification laws in Australia, explicitly 
demonstrated in the context of the kind of challenge 
launched against the Roman Catholic Archbishop 
Porteous for issuing a Pastoral Letter supporting 
the traditional Roman Catholic position on mar-
riage.136 Though that case was eventually dropped 
it cast a considerable chill upon religious people 
in relation to the support of traditional marriage. 
Thus the report highlights somewhat the failure, or 
at least difficulty of Liberalism – i.e. the inability 
to remain neutral to competing interests in soci-
ety. One person’s expression of religion is another 
person’s hate speech. Australia currently needs to 
address the concerns of religious freedom, particu-
larly in relation to same-sex marriage, and yet also 
address current state legislation which makes reli-
gious positions that are against same-sex marriage 
to be considered hate speech.

B. Global Compact for Safe, Orderly and Regular 
Migration

As this article was in the final stages it became clear 
that an aspect of the UN’s Global Compact for Safe, 
Orderly and Regular Migration (Draft July 11, 2018, 
signed by some countries, December, 2018)137 would 
raise important questions about the scope of freedom 
of expression in relation to ‘hate speech’ on matters 
dealing with immigrants and immigration. Various 
countries (including Austria, Hungary, Australia and 
Poland) have refused to sign the Compact. 

The particularly relevant provision in relation to 
speech and vilification is as follows:

136 ‘Anti-discrimination complaint ‘an attempt to silence’ the 
Church over same-sex marriage, Hobart Archbishop says’ 
ABC News (online) 28 September 2015 < https://www.abc.net.
au/news/2015-09-28/anti-discrimination-complaint-an-at-
tempt-to-silence-the-church/6810276>.

137 Global Compact for Safe, Orderly and Regular Migration, 
Final Draft) https://refugeesmigrants.un.org/sites/default/
files/180711_final_draft_0.pdf (accessed on 11July 2018).
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OBJECTIVE 17: Eliminate all forms of discrimina-
tion and promote evidence-based public discourse 
to shape perceptions of migration 33. We commit 
to eliminate all forms of discrimination, condemn 
and counter expressions, acts and manifestations 
of racism, racial discrimination, violence, xenopho-
bia and related intolerance against all migrants in 
conformity with international human rights law. 
We further commit to promote an open and evi-
dence-based public discourse on migration and mi-
grants in partnership with all parts of society, that 
generates a more realistic, humane and constructive 
perception in this regard. We also commit to protect 
freedom of expression in accordance with interna-
tional law, recognizing that an open and free debate 
contributes to a comprehensive understanding of all 
aspects of migration. To realize this commitment, 
we will draw from the following actions: 
a) Enact, implement or maintain legislation that 
penalizes hate crimes and aggravated hate crimes 
targeting migrants, and train law enforcement and 
other public officials to identify, prevent and respond 
to such crimes and other acts of violence that target 
migrants, as well as to provide medical, legal and 
psychosocial assistance for victims 
b) Empower migrants and communities to denounce 
any acts of incitement to violence directed towards 
migrants by informing them of available mecha-
nisms for redress, and ensure that those who actively 
participate in the commission of a hate crime tar-
geting migrants are held accountable, in accordance 
with national legislation, while upholding interna-
tional human rights law, in particular the right to 
freedom of expression 
c) Promote independent, objective and quality re-
porting of media outlets, including internet based 
information, including by sensitizing and educating 
media professionals on migration-related issues and 
terminology, investing in ethical reporting standards 
and advertising, and stopping allocation of public 
funding or material support to media outlets that 
systematically promote intolerance, xenophobia, 
racism and other forms of discrimination towards 
migrants, in full respect for the freedom of the media 
d) Establish mechanisms to prevent, detect and 
respond to racial, ethnic and religious profiling of 

migrants by public authorities, as well as systematic 
instances of intolerance, xenophobia, racism and all 
other multiple and intersecting forms of discrimi-
nation in partnership with National Human Rights 
Institutions, including by tracking and publishing 
trends analyses, and ensuring access to effective 
complaint and redress mechanisms 
e) Provide migrants, especially migrant women, 
with access to national and regional complaint and 
redress mechanisms with a view to promoting ac-
countability and addressing governmental actions 
related to discriminatory acts and manifestations 
carried out against migrants and their families 
f) Promote awareness-raising campaigns targeted 
at communities of origin, transit and destination 
in order to inform public perceptions regarding 
the positive contributions of safe, orderly and reg-
ular migration, based on evidence and facts, and to 
end racism, xenophobia and stigmatization against 
all migrants 
g) Engage migrants, political, religious and com-
munity leaders, as well as educators and service 
providers to detect and prevent incidences of in-
tolerance, racism, xenophobia, and other forms of 
discrimination against migrants and diasporas and 
support activities in local communities to promote 
mutual respect, including in the context of elector-
al campaigns

It is not possible to anticipate what the application 
of such terms as these will mean in relation to robust 
domestic conversations and policies relating to immi-
gration. Opinions differ as to whether this Compact 
will lead to infringements of sovereignty or interference 
with domestic immigration rules and applications. At 
the very least the Compact calls on governments to 
change public perceptions in relation to immigration 
and to eliminate “all forms of discrimination” which, 
on its face, would certainly catch decisions on immi-
gration status themselves. Depending what is meant 
by ‘hate crimes’ with respect to “perceptions” about 
immigration (the terminology is vague) it is not pos-
sible to anticipate exactly what these developments 
from the UN might mean.

Popular opinion and the expressed views of various 
politicians suggest that restrictions on speech under 
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the rubric of hate crimes could be extended to make 
criticisms of immigration itself ‘hate speech’.138 Other 
commentators deny this is or could be the impact.139 
What is certain is that there is a lack of clarity in the 
key terms (‘hate crimes’) and no saving language – i.e. 

‘nothing in this Compact refers to public criticism of 
immigration that falls short of incitement to violence.’ 

Given the concerns in the Article based upon case 
law and legal history, not to mention growing unrest 
generally about the role of religion in Western Cul-
tures,140 this sort of language expressly protecting the 
freedoms of religion and expression in relation to hate 
speech laws would seem to be both wise and overdue.

VIII. Conclusion
Australia, in common with other countries, has 

an active debate about how ‘hate speech’ should be 
defined and to what extent limits should be directed 
towards actual incitement to commit violence or phys-
ical or mental injury. The Australian concern about 
immigration has led to a refusal to endorse the Global 

138 See, for example: https://www.youtube.com/watch?v= 
0pn7X_Z1_tc

139 See, for example: The Freedom of Expression Organization, 
Article 19, https://www.article19.org/resources/global-com-
pact-for-migration-positive-for-ensuring-free-expression-ac-
cess-to-information-and-inclusive-public-debate/.

140 I. T. Benson, above n 7.

Compact with its wide and essentially undefined use of 
‘hate-crimes’ in relation to any ‘discrimination’ against 
immigrants. In common with many liberal regimes 
Australia has protected people against insult as well 
as ridicule – an approach tested and found wanting 
in Canada. As such, the Australian protections for 
speech (religious or other) do not restrict ‘hate’ to in-

citement to violence but risk, as the language in this 
area goes, casting a chill against expressions many 
would consider, while rude or inappropriate, should 
fall short of the standard of ‘hatred’ that could prop-
erly be suppressed by law.

Paper was made possible thanks to the project “The 
Protection of Public Order – a Comparative Law As-
pects” realized by The Center for Family Research 
of Nicolaus Copernicus University granted by Fun-
dusz Sprawiedliwości of Ministry of Justice of the 
Republic of Poland.

Artykuł powstał w ramach projektu „Ochrona Po-
rządku Publicznego – wybrane aspekty prawnopo-
równawcze”, który realizowany był przez Centrum 
Badań nad Rodziną Uniwersytetu im. Mikołaja 
Kopernika w Toruniu, w ramach grantu „Fundusz 
Sprawiedliwości”, Ministerstwa Sprawiedliwości 
Rzeczypospolitej Polskiej.

The Australian protections for speech (religious 
or other) do not restrict ‘hate’ to incitement to 
violence but risk, as the language in this area 
goes, casting a chill against expressions many 
would consider, while rude or inappropriate, 
should fall short of the standard of ‘hatred’ 
that could properly be suppressed by law.
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